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k * " CIVIL SUITS IN INDIA. 



INTRODUCTION. 

The doctrine of estoppel has been so fully dealt with 
1>y the learned author of the note upon the Duchess of 
Kingston's case, 2 Smith's L. C, and by the successive 
editors of that work, that further comment may seem to 
be superfluous, , even as regards its operation m India, 
especially because it has now been dearly held that 
there is nothing technical* 01* peculiar to the rule of res 
judicata as adopted by the Indian Legislature. But this 
was not always thought to be* the case. The Bengal 
Regulation III of 1793, sec. 16, was imperfect in so far 
as it omitted to qualify the rale by the necessary 
limitation that the decision to be binding must have 
been between the same parties or between parties 
under whom the litigants claim. The section runs as 
follows: — . 

'The Zillah and City Courts are prohibited from 
entertaining any cause which, from the production of 
a former decree or the records of the Court, shall 
appear to have been heard and determined by any 
former Judge or any Superintendent of a Court having 
4 competent jurisdiction/ 
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The omission to state that the suits must have been 
between the same parties seems to have led to a practice 
of treating 'judgements inter partes as equivalent to 
sentences of Courts in proceedings in rem, conclusively 
binding on all persons. . " 

Secondly, the question of res judicata is not com- 
plicated in its application to India by any rules of 
pleading. Questions were raised under the old system 
as to whether the benefit of an estoppel was waived 
by a party who had an opportunity of pleading it, 
but omitted to do so. But in India such questions 
are got rid of by the issue on the record. Issues are 
framed at the hearing by the Court from the allegations 
made on oath by the parties, or by any person present 
at the first hearing of a suit on their behalf, or made by 
their pleaders, or in the plaint or any written statement 
that may be tendered in the suit, or in answer to 
interrogatories, or from the contents of documents 
produced by the parties, or the oral examination of 
witnesses summoned for that purpose by the Judge, or 
the inspection of any documents he may call for, and 
any issues when framed may be struck out or amended 
at any time before the passing of the decree. See 
Act XIV of 1882 (Civil Procedure), sees. 146 et seq. ; and 
see per Scotland, C. J., in Mohidin v. Muhammad Ibrahim, 
1 Mad. H. C. Rep. 245 (1863), a case decided when the 
Code of Procedure, Act VIII of 1859, was in operation. 

Thirdly, the fact that some classes of Courts were 
invested with exclusive jurisdiction in suits relating to 
the rent of land led to misapprehension, and sometimes 
to hardship and injustice in the application of the 
principle, and caused more than one learned Judge in 
more recent times to express doubts as to whether it 
has not been impolitic to legislate in this direction. In 
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the case of Muss? Edun v. Muss? Sechun, 2 Ind. Jur. N. S. 
264 (s. c), 8 Suth. W. R. 175 (1867), Sir Barnes Peacock, 
€. J., said : ' I don't know precisely how it is that the 
doctrine of estoppel has been engrafted into the rules of 
law applicable to the Mofussil Courts. It seems to have 
been taken from the English Law, without also taking 
the rules of English Law that estoppels must be 
pleaded, a rule which is not applicable to this country. 
I should be disposed to say that the English rule of 
estoppel ought not to be introduced into the Courts 
of this country. If the question should ever arise 
before me, I am at present disposed to think that such 
a judgement is only prima facie evidence and n6t 
conclusive/ 

Some learned Judges have gone so far as altogether 
to condemn the application of the rule of res judicata to 
India. In the case of Denobundhoo Chowdhry v. Kristo- 
monee*Dossee, Ind. L. R. 2 Cal. 152, at p. 171 (1876), see 
§ 18 post, in which the rule of res judicata, as expressed in 
Act VIII of 1859, sec. 2, was # held by the majority of the 
Court to have a wider application than it has under the 
law of England, Sir Richard Garth, C.J., dissenting, 
said: 'But I fear it will be productive in a great 
number of cases, as it undoubtedly must be in this, of 
great injustice. The state of the law in India upon the 
subject of land tenures and inheritance is exceedingly 
difficult and complicated. It is quite impossible that 
the great mass of the people can properly comprehend 
its details ; and it must certainly happen, that, until the 
differences between contending parties hate been 
ventilated and discussed in a Court of law, the litigants 
themselves are entirely ignorant of what their legal 
rights and position may be. I do not believe that the 
Legislature of this country, nor the Lords of the Privy 

b 2 
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Council in interpreting the language of the Legislature, 
ever intended to impose upon a people, who are for the 
most part uneducated and -imperfectly advised, a mote 
stringent rule upon this difficult subject than has 
obtained for centuries past in civilized Europe/ 

In the case of Babu Lai v. Ishri Prasad Narain Singh, 
ib. 2 All. 582 (1878), at p. 585, Sir R. Stuart, C.J., 
observed : — ' I have in several cases in this Court taken 
occasion to express my regret that the law on this 
subject as recognized by English Courts should have 
been so inconsiderately imported, as I conceive it has 
been, into the practice of the Courts of this country, 
where there are few, if any, of the safeguards which 
render this plea a reasonable one in a European Court 
It should be remembered that there is not here that 
copia peritorutn, that recourse of skilled appliance 
afforded by the presence of a thoroughly trained and 
experienced bar that there is in England (or rather I 
should say in Great Britain and Ireland, for the legal 
practice on this subject is*the same in all parts of the 
United Kingdom), and that to introduce into the practice 
©f the District Courts of India a legal principle which, 
especially as recently developed and expanded, is the 
result of a high degree of legal refinement, is not con- 
siderate towards suitors who form part of such a popu- 
lation as we have to deal with, if it is not tantamount 
to a denial of justice to them. These poor people avail 
themselves of the best professional assistance they can 
get in the Zillah within which their villages are situate ; 
but thart»t)ften poor indeed, if it is not generally unre- 
liable ; and to refuse relief to a plaintiff, who makes an 
apparently just claim, simply because his ignorant district 
pleader had omitted a particular plea in a previous suit, 
is surely a proceeding of doubtful wisdom/ 
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The same learned Judge in the case of Wiliati 
Begum v. Nur Khan, ib. 5 All. 514 (1883), at p. 517, 
^iggested that the plea of res judicata should never be 
allowed to a party in the District Court as a matter of 
right, but only with the express sanction of the Court, 
and the Courts in India have been careful since the 
amalgamation of the East India Company's Courts with 
the Supreme Courts by the establishment of High Courts 
at the Presidency Towns as Chief Courts of appeal, in 
1862, to prevent the application of the rule of estoppel 
beyond its strictly proper limits, see e.g. the case of 
Vythilinga v. Vijayathammdl, Ind. L. R., 6 Mad. 43 
(1882) — and numerous cases hereinafter to be cited. 

By Act VIII of 1879 (Civil Procedure), sec. 2, it 
was enacted that 'The Civil Courts shall not take 
cognizance of any suit brought on a cause of action 
which shall have been heard and determined by 
a court of competent jurisdiction in a former suit 
between the same parties or between parties under 
whom they claim.' 

This Act was subsequently repealed and amended by 
Act X of 1877, sec. 13 of which enacted that l No Court 
shall try any suit or issue in which the matter directly 
or substantially in issue has been heard and finally 
decided by a Court of competent jurisdiction in a former 
suit between the same parties or between parties under 
whom they or any of them claim litigating under the 
same title/ 

To this there were six explanations, which, excepting 
that the word 'admitted ' was afterwards substituted for 
the word 'confessed* in Explanation II, are the same 
as the explanations to sec. 13 of Act XIV of 1882, a re- 
enactment of the code, in which the thirteenth section is 
enacted as re-cast by the amending Act XII of 1879, 
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sec. 6, by which the section itself was altered to its 
present form. 

Sec. 13 : — ' No Court shall try any suit or issue in 
which the matter directly and substantially in issue has 
been directly and substantially in issue in a former suit 
between the same parties, or between parties under 
whom they or any of them claim, litigating under the 
same title, in a Court of jurisdiction competent to try 
such subsequent suit or the suit in which such issue 
has been subsequently raised, and has been heard and 
finally decided by such Court. 

1 Explanation I. — The matter above referred to must 
in the former suit have been alleged by one party and 
either denied or admitted, expressly or impliedly, by the 
other. 

1 Explanation II. — Any matter which might and ought 
to have been made ground of defence or attack in such 
former suit shall be deemed to have been a matter 
directly and substantially in issue in such suit. 

1 Explanation III. — Any relief claimed in the plaint, 
which is not expressly granted by the decree, shall, for 
the purpose of this section, be deemed to have been 
refused. 

'Explanation IV. — A decision is final within the 
meaning of this section when it is such as the Court 
making it could not alter (except on review) on the 
application of either party or reconsider of its own 
motion. A decision liable to appeal may be final within 
the meaning of this section until the appeal is made. 

1 Explanation V. — Where persons litigate bona fide 
in respect of a private right claimed in common for 
themselves and others, all persons interested in such 
right shall, for the purposes of this section, be deemed 
to claim under the persons so litigating. 
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* 

1 Explanation VI. — Where a foreign judgement is relied 
on, the production of the judgement duly authenticated is 
pVesumptive evidence ftiat the Court which made it had 
competent jurisdiction, unless the contrary appear on 
the record ; but such presumption may be removed by 
proving the want of jurisdiction/ 

The Judicial Committee of the Privy Council has 
considered on many occasions these enactments, and 
their decisions are now sufficiently numerous to clear 
up many doubts which formerly existed relative to the 
application of the rule to the circumstances of Indian 
litigation. 

For these reasons it may be useful to collect these 
cases in one short note, and in doing so, to refer to 
some of the more recent decisions of the Courts in 
England and in India which bear upon the subject. 

Innumerable cases have also arisen in India upon 
the construction of these enactments, and the Indian 
Law Reports contain a number of decisions upon them. 
A great many of these have been printed in various 
commentaries upon the Code of Procedure, and by 
Mr. Justice Field in his work upon the Evidence Act 
(I of 1872). A great many more have been since 
decided. Many of them turn upon facts, and the diffi- 
culty has generally been to apply the principles to the 
facts. It would be unprofitable and lead to confusion 
to enter minutely into a lengthened examination of 
many of these cases, for, as was stated by Sir Horace 
Davey in argument in the case of The London Joint 
Stock Bank v. Simmons, App. Cas. 1892, at p. 203, 
1 a decision ought to be cited only for some proposition 
of law, and never as a decision upon facts, or as 
a reason why a jury, or a Judge sitting as a jury, 
should decide similar facts in a similar way;' and 
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» 

Lord Halsbury, L. C, at p, 210, ' I must make a protest 
that it is not a very profitable inquiry whether one 
case resembles another in its facts ;' and Lord Herschett, 
at p. 222, 'Sheffield v. The London Joint Stock Bank 
may perhaps be a binding aufhority as to the con- 
clusion arrived at where the facts are identical, but not 
otherwise ; in any other case the tribunal must inves- 
tigate the facts for itself and determine/ 
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PART I. 

CHAPTER I. 

(§ i.) It is important to consider to what extent the 
Indian Legislature, by placing the rule of res judicata 
in a Code of Procedure, intended to deal with the 
matter simply as a rule of procedure, and to deal with 
it completely. Different opinions have prevailed on 
this subject, see e. g. Ahmedbhoy Hubibhoy v. Vulleebhoy 
Cassumbhoy, Ind. L. R. 6 Bom. 703 (1882), at p. 715, and 
Bholdbhai v. Adesang, ib. 9 Bom. 75 (1884), at P* &h an ^ 
contra, Sita Ram v. Amir Begam, ib. 8 All. 324 (1886), 
at p. 333, and Balkishan v. Kishan Lai, ib. 11 All. 148 
(1888), at p. 153. 

(§ 2.) The maxim nemo jjtebet bis vexari pro eddem 
causa includes not only the rule of res judicata, 
but applies to pending suits. Thus, the 12th section 
of the Code expresses the principle to be found in 
Sparry's case, Co. Rep. pt. v. p. 61 (32 & 33 Eliz.). 
It is enacted that ' Except where a N suit has been 
stayed under sec. 20 {where a defendant does not 
reside within the jurisdiction] the Court shall not try 
any suit in which the matter in issue is directly and 
substantially in issue in a previously instituted suit for 
the same relief between the same parties or between 
parties under whom they or any of them claim, pending 
in the same or any other Court, whether superior or 
inferior, in British India, having jurisdiction to grant 
such relief, or in any Court beyond the limits of British 
India established by the Governor-General in Council 
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and having like jurisdiction, or before Her Majesty 
in Council/ 

' Explanation. — The pendency of a suit in a foreigfl 
Court does not preclude the Courts in British India 
from trying a suit founded on the same Cause of 
Action.' 

In Sparry' s case {supra), the action, brought in the 
Court of Exchequer, was trover to recover cotton yarn 
and for conversion thereof, and the plea was that the 
plaintiff had another action pending in the Court of 
King's Bench for the same trover and conversion of the 
same goods, and that this suit is prosecuted pending the 
other and judgement demanded on the bill ; the plaintiff 
demurred in law. And it was resolved by Sir Roger 
Manwood, C. B., and the whole Court of Exchequer, 
that the bill should abate for two reasons, (i) nemo 
debet bis vexari pro eadem causa, (2) the Courts were 
of equal jurisdiction. Which latter reason, it is seen, 
is inapplicable in India. 

(§ 3.) The House of Lords in the case of Kendall 
v. Hamilton, 4 App. Cas. 504 (1879), were divided in 
opinion upon the question whether the rule of res 
judicata ought to be considered as a rule of procedure 
or as a general principle of law, but the latter view 
appeared to preponderate. The question under dis- 
cussion in that case was the "law laid down in the 
judgement of Baron Parke in the case of King v. Hoare t 
that when a judgement has been obtained on a joint 
debt against one of the joint contractors as well as 
a tort, the right given by the record merges the 
inferior remedy by action for the same debt or tort 
against another party— transit in rem judicatam — 
even although the judgement remain unsatisfied. 

No such proposition is laid down in any Indian 
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enactment, but the rule has been adopted in India, - 
see the case of Nuthoo Lall Chowdhry v. Shoukee Lal/ y 
io Beng. L. R. 200 (1872), and other cases which will 
be referred to hereafter. 

Lord Penzance, 4 App. Gas. at p. 525, after referring 
to the injustice that may be inflicted upon a third party 
by the application of such a rule, especially where, as in 
that case, the defendants who had been sued in the first 
instance concealed the fact that the third was their partner, 
says : ' In this state of things I # confess that I am unwilling 
that your Lordships should confer the high sanction of 
this, the ultimate Court of Appeal, upon a rule of 
procedure which, without affecting to assert any just , 
rights on the part of the defendant, denies the aid of the 
law to enforce those of the plaintiff. Procedure is but 
the machinery of the law after all — the channel and means 
whereby law is administered and justice reached. It 
strangely departs from its proper office when, in place of 
facilitating, it is permitted to obstruct, and even extin- 
guish legal rights, and is thus made to govern where it 
ought to subserve/ and Lord (yHagan, at p. 534, while 
differing from Lord Penzance on the main question, 
states, ' The question is one of procedure, and the rule 
may operate harshly in conceivable circumstances/ 

The Lord Chancellor, Earl Cairns, on the other hand, 
discussed the case upon the general law of agency. 
Lord HatherUy, at p. 521, observed 'that during the 
argument in the Court below the remark was quoted as 
having been made by a very eminent Judge, that this 
rule which was adopted in King v. Hoare was entirely 
a rule of procedure. I do not take that view of the case, 
because I apprehend that when Mr. Hamilton contracted 
with others to pay the debt, in contracting jointly he 
gave rights to those others/ and Lords Selborne and 
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Blackburn referred to the rule as one of general principle, 
unaffected by the changes in procedure effected by the 
Judicature Acts. • 

(§ 4.) The Judicial Committee in dealing with the 
matter on appeals from India, when the question of res 
judicata has been raised under the Procedure Code, have 
taken the same view. In the case of Khugowlee Singh 
v. Hossein Bux Khan, 7 Beng. L. R. p. 673 (1871), they 
state, at p. 678, ' There is nothing technical or peculiar 
to the law of England in the rule. It was recognized 
by the Civil Law and is perfectly consistent with the 
second sectiop of the Code of Procedure ' [Act VIII of 
1859, then in force] ; see also the case of Soorjomonee 
Dayee v. Suddanund Mohapattur, Law Rep. Ind. App. 
Sup. Vol 212 (1873), at p. 218. 

In the case of Krishna Behari Roy v. Brojeszvari 
Chowdhranee, Law Rep. 2 Ind. App. 283 (s. c), Ind. 
L. R. 1 Cal. 144 (1875), aft^er quoting Act VIII of 1859, 
sec. 2, the Judicial Committee stated their opinion 'that 
the expression " cause of action " cannot be taken in its 
literal and most restricted sense. But however that may 
be, by the general law, where a material issue has been 
tried and determined between the same parties in a proper 
suit, and in a competent Court, as to the status of one of 
them in relation to the other, it cannot in their opinion 
be again tried in another suit between them/ 

* It is not necessary for their Lordships to go at length 
into the reasons for their decision, because those reasons 
appear in a recent judgement of this Board in the case of 
Soorjomonee Dayee v< Suddanund Mohapattur. In that 
judgement it is said, after reference to the second clause 
of Act VIII : " Their Lordships are of opinion that the 
term 'cause of action' is to be construed with 
reference rather to the substance than to the form of 
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action, and they are of opinion that in this case the cause 
of action was in substance to declare the will invalid, on 
the ground of the want of power of the testator to devise 
the property he dealt with. But even if this interpreta- 
tion were not correct, their Lordships are of opinion 
that this clause of the Code of Procedure would by no 
means prevent the Operation of the general law relating 
to res judicata j founded on the principle, nemo debet bis 
vexari pro eadetn causa, • This law has been laid down 
by a series of cases in this country with which the 
profession is familiar. It has probably never been better 
laid down than in a case which was referred to of 
Gregory v. Moleswbrth, 3 Atkyns, 626 (1747), in which 
Lord Hardwicke held that where a question was 
necessarily decided in effect, though not in express 
terms, between the parties to a suit, they could not raise 
the same question as between themselves in any other 
suit in any other form, and that decision has been 
followed by a long course of decisions, the greater part 
of which will be found noticed in the very able notes 
of Mr. Smith to the case 6f the Duchess of Kingston, 
2 Smith's L. C, sixth edition, p. 679, ninth edition, 
p. 812." ' 

Nor has the alteration in the phraseology of the 
section made any change in the law. In the case 
of Misr Raghobardial v. Rajah Sheo Baksh Singh, 
Law Rep. 9 Ind. App. 1^7 (s. a), Ind. L. R. 9 Cal. 
439, and 12 Cal. L. R. 520, it is said : ' The ques- 
tion now before their Lordships depends upon the 
construction of sec. 13 of Act X of 1877. Before con- 
sidering that question f it will be well to refer to the state 
of the law in India when that Act was passed. Sec. 2 
of Act VIII of 1859, the Code of Civil Procedure for 
which Act X of 1877 was substituted, provided that the 
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Civic Courts should not take cognizance of any suit 
brought on a Cause of Action which should have been 
heard and determined by a Court of competent jurisdic- 
tion in a former suit between the same parties or 
between parties under whom they claim. It is clear 
that this section would not have applied to the present 
case, the causes of action in the two suits — the non- 
payment of interest in the one and the non-payment 
of principal in the other— being different. In fact, when 
the first suit was brought the cause of action in the 
second had not arisen. But independently of this 
provision in the Code of Procedure, the Courts in India 
have adopted the rule laid down in the Duchess of 
Kingston's case, 2 Smith's L. C. 760, and have applied 
it to a great number of cases. It was recognized as 
the law of India by this Board in Khugowlee Singh v, 
Hossein Bux Khan/ &c. 

In the case of Rajah Run Bahadoor Singh. v. Muss? 
Lachoo Koer, Law Rep. 12 Ind. App. 22 (1884), at p. 37 
(s.c), Ind. L. R. n Cal. goi^after quoting sec. 13 of Act X 
of 1877, it is said, ' that if the case had arisen under the 
law as it existed before the statute, consisting of the 
previous somewhat imperfect statute supplemented by 
the general law, their decision would have been the 
same, and they do not consider the Act of 1877 as 
having altered the law/ 

In the case of the Rajah efPittapur v. Sri Rajah Bom 
Buchi Sittava Garu, Law Rep. 12 Ind. App. 16 (1884), 
at p. 20 it is stated : i Certain remarks of Vice-Chancellor 
Knight Bruce in that case, Barrs v. Jackson, 1 You. & 
Col. C. C. 585 (1842), have been referred to, but in their 
Lordships' opinion they are not applicable to the present 
case, inasmuch as it depends upon the construction of 
an Act of the Legislature of India' Their Lordships 
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then referred to the passage already quoted from their 
judgement in the previous case of Krishna Behari Roy 
v. Brojeswqri Chowdhranee, ib. 2 Ind. App, 283 (1875). 

(§ 5) It was on the construction of sec. 13, and on 
reference to the genera? provisions of sees. 582 and 587, 
and of sec. 647 of the Code of Procedure that in 
the case of Balkishan v. Kishan Led, Ind. L. R. 11 
All. 148 {1888), at p. 163, the Court expressed an opinion 
that the rule of res judicata applied to the first and second 
appellate courts and to miscellaneous proceedings. It 
had been held that an amplication by petition for 
unclaimed money in the hands of the Government 
under. sec. 63 of Act II of 1874, is barred by a previous 
disposal of the same matter under the same section, 
Smith v. The Secretary of State for India in Council, Ind. 
L. R. 3 Cal. 340 (1878), such an application being there 
decided to be a suit within the meaning of sec. 13. The 
section, however, refers to the decision not only of a suit, 
but of an issue, in a former litigation. 

In the case of Mungul Pershad Dichit v. Grijakant 
Lahari Chowdhry, Law Rep. 8, Ind. App. 123 (s. c), Ind. 
L. R. 8 Cal. 51 and 11 Cal. L. R. 113 (1881), the effect 
of res judicata was ascribed to a decision that an 
application for execution is not barred by lapse of time. 

It was observed in the case of Manjunath Badrdbhat 
v. Venkatesh Govind Shanbhog, Ind. L. R. 6 Bom. 54 
(1881), that it seemed a necessary conclusion from this 
case that the same effect must be given to a decision 
that such an application is barred by lapse of time, and 
it was also so decided by a Division Bench of the Cal- 
cutta High Court in the case of Bandey Karim v, Romesh 
Chunder Bundopadhya, Ind. L. R. 9 Cal 65 (s.c), 11 
Cal. L. R. 145 (1882) ;. and see the case of Kali Mundul 
v. Kadarnath Chuckerbutty, 6 Cal. L. R. 215 (1880), 
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a decision in execution proceedings that a plot of land 
was not included in the area over which the execution 
extended, was held to bar a subsequent suit to recover 
the land. 

The question in these cases was whether there was 
an adjudication of the matter. In the case of the Delhi 
and London Bank v. Orchard, Law Rep. 4 Ind. App. 127 
(§. c.) f Ind. L. R. 3 Cal. 47 (1877), the order made 
upon an application for the execution of a decree, 
which was set up as a bar to the subsequent applica- 
tion, was as follows: i# fhe decree is. of prior date 
to the introduction of Act XIV of 1859 (Limitation). 
It should be executed according to the civil law of the 
Punjaub ; and as, according to the said law, the period 
of one year was fixed for its execution, and, in case that 
period expires, the rule is that t the decree should be 
executed by obtaining the sanction of the Commissioner; 
and as on the report sent for obtaining sanction, the 
Commissioner did not pass any order either giving 
sanction or any other ordelh; and as it is not within the 
power of the Court to execute such a decree, it is 
ordered that the petition be sent to the record room.' 
This, it was observed by the Judicial Committer, was 
no adjudication at all within the rule of res judicata or 
sec. 2 of Act VIII of 1859. See also Hurrosoondary 
Dossee v. Jugobundhoo Dutt, Ind. L. R. 6 Cal. 203 (1880), 
where there was no adjudication, but merely a direction 
that notice should be given calling on the respondents 
to restore possession of property ; and see Gourtnoni 
Dabee v. Juggut Chunder Audhikari, Ind. L. R. 17 Cal. 
57(1889). 

(§ 6.) In India it has been the practice to treat the 
execution of a* decree as a separate matter, calling it 
a * Miscellaneous suit or case/ giving it a separate 
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number and description on the register, but the position 
of a party to the suit seeking or resisting execution is 
fully explained in the following case, showing that he is 
bound by the decree an$l by the order to cany it into 
execution, unless they are reversed, and this is on 
general principles, not by virtue of the thirteenth section 
of the Code of Civil Procedure. The case was that of 
Ramkirpal Shukul v. MusJ Rup Kuari, Law Rep. n 
Ind. App.37 (1883), on Appeal from the N. W, Provinces* 
see Ind L. R..4 All. 141 (F. B.^ In that case a question 
was raised in executing the decree, as to whether or no 
mesne profits for a certain period were awarded by it. 
This question having been decided by the District 
Judge in a previous stage of the proceedings- for 
executing the same decree, on the construction of th^ 
written decree, arid his decision not having been 
appealed against or reversed, it became binding and 
concluded the matter which it was the duty of the 
District Judge to deal with.^ If no appeal could be 
brought against his finding, it became final ; if an appeal 
did lie, and none was preferred, the judgement was 
equally binding. See also Bant Ram v. Nanhu Mat, 
Law Rep. il Ind. App. 181 (1884), where the Judge 
had decided that the decree he was asked to execute 
carried interest. 

In the case of Nilakant Banerji v. Suresh Chunder 
Mullick, ib. 12 Ind. App. 171 (1885), in which there 
was a second suit for possession to carry out the decree 
in a mortgage suit — the parties being the same, the 
Judicial Committee observed that sec. 13 of the Code of 
1877 ' had nothing to do with this case. This is not 
a question whether a person is bound by a decree made 
in some other suit. The question is whether he is 
bound by a decree made in this very suit of 1867, in 
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which the plaintiff bought the land, and whether after 
that decree was passed his rights were not entirely 
gone/ The suit of 1867 was a mortgage suit — to which 
the defendant had been made; a party — but as he ap- 
peared and claimed to have a paramount title he was 
dismissed from the suit with costs, and thinking that 
the ordinary order dismissing him might prejudice his 
claim to a paramount title, he appeared on the settlement 
of the order and got it framed in a manner which he 
supposed to be more fa^purable to himself; this order 
he put forward as a decision in his own favour in the 
suit for possession. 

It is provided by sec. 244 of the Code of Procedure 
that questions between the parties to suits in which 
decrees are made, or between their representatives, are 
to be dealt with by order of the Court executing the 
decree, and not by a separate suit; but where a decree 
does not deal with mesne profits accruing between the 
date of the institution of the suit and the execution of 
the decree, a separate suit is expressly allowed. See 
Sadasava Pillaix.Ramalinga Pillai, Law Rep. 2 Ind.App. 
219, at p. 228 ; Fakharuddin Mahomed Ashan Chowdhry 
v. The Official Trustee of Bengal, ib. 8 Ind. App. 197, 
207 ; Monmohun Sircar v. The Secretary of State, Ind. 
L. R. 17 Cal. 968 (1890). 

A party to a suit should take care that the decree is 
drawn up in terms of the judgement, and if he fail to do 
so, and the decree is in its terms ambiguous, he cannot 
ask the Court executing the decree to make inquiries 
by taking evidence, oral or documentary, to ascertain its 
meaning. Nuddyar Chand Shaha v. Gobind Chunder 
Guha, Ind. L. R. 10 Cal. 1092 (1884), the decree being 
a written document, which speaks for itself, the 
Court executing it has the duty of putting a con- 
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struction upon it (see Law Rep. n Ind. App., at pp. 42 
and 43). 

(§ 7-) Where the decision is set up as res judicata, it 
is therefore as binding in execution proceedings as it 
would be in a suit, and no more, as where there was 
a declaration by a Court in execution proceedings, 
that a person not a party to the suit, applying for 
execution, is legitimate, since it is made without juris- 
diction it cannot be res judicata ; Abedoonnissa Khatoon 
v. Ameeroonnissa Khatoon , JLaw Rep. 4 Ind. App. 66 
(s. c), Ind. L. R. 2 Cal. 327 (1876). 



c 2 
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CHAPTER II. 

(§ 8.) In order to ascertain whether the plea of res 
judicata inter partes is a good one or the reverse, the 
Court should look at the whole of the proceedings in 
the former suit. This is also expressed in Bengal 
Regulation III of 1793, sec. 16, which refers not only 
to the judgement but to the record. 

In the case of Khugowlee Singh v. Hossein Bux Khan, 
7 Beng. L. R. (P. C.) 673 (1871), it is said (p. 678) : ' Those 
proceedings [which it was contended operated as a bar 
to a second suit] are referred to on the face of the 
plaint, and their Lordships will therefore assume that 
the point, though not made the subject of a formal issue, 
was sufficiently raised on the pleadings/ 

Again, in the case of Soorjomonee Dayee v. Suddanund 
Mohapattur } Law Rep. Ind. App. Sup. Vol. 212, at p. 215 
(s. c), 12 Beng. L. R. 304 (1873) — ' In their Lordships' 
opinion, the effect of the pleadings is that the plaintiff 
sought, inter alia, to set aside the will on the ground 
that the testator had not the power to make any of the 
devises of realty that it contained, inasmuch as he could 
not devise ancestral real property, and that all his real 
property was in point of law ancestral, consisting of 
such as he had inherited from his father, and such as 
he had bought out of the income of it. 

' It is true that this question is not raised as distinctly 
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as it • ought to have been in the issues, the only issue 
directly referring to the will being whether or not it was 
assented to by the plaintiff; an issue clearly embracing 
but a portion of the controversy between the parties. 

1 That the question was, however, raised in the suit> 
appears not only by the pleadings which have been 
referred to, but by the ground of appeal by the plaintiff 
from the decision of the Principal Sudder Ameen, which 
was against him, wherein he insists (among other things) 
that the will was wholly irregular and illegal, and that 
the defendant (C) had no power under the Shastres to 
execute such a will or wills. 

1 C, in opposition to the grounds of appeal, insists that 
his will is valid and regular, and that he had power to 
dispose by it of all property not ancestral in its proper 
sense. 

1 If both parties invoked the opinion of the Court 
upon this question, if it was raised by the pleadings and 
argued, their Lordships are unable to come to the con- 
clusion that, merely because an issue was not framed 
which, strictly construed, embraced the whole of it, 
therefore the judgement upon it was ultra vires. To so 
hold would appear scarcely consistent with the case of 
Muss 1 Mitna v. Syud Fuzl Rub, 13 Moore's Ind. App. 
573 {&1°)> wherein it was held that in a case where 
there had been no issues at all, but where nevertheless 
it plainly appeared what the question was which was 
raised by the parties in their pleadings, and was actually 
submitted by them to the Court, the judgement upon it 
was valid.' 

(§ 9.) In the case of Kali Krishna Tagore v. Secretary 
of State for India in Council, Law Rep. 15 Ind. App. 186 
(1888), it was shown by the Judicial Committee that the 
Court of Appeal, by refusing to look at the judgement, 
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had given to the decree an effect directly oppose*d to 
what was intended by the Subordinate Judge, and, after 
referring to Act XII of 1879, sec. 6, and Act XIV of 188^, 
sec. 13, they observe : ' In order to see what was in issue 
in a suit, or what has been heard and decided, the 
judgement must be looked at. The decree, according to 
the Code of Procedure, is only to state the relief 
granted, or other determination of the suit. The deter- 
mination may be on various grounds, but the decree 
does not show on what ground, and does not afford any 
information as to the matters which were in issue or 
have been decided.' # 

The plaintiff in that case had claimed some land in 
the possession of the defendant, and the judgement was 
to the effect that the plaintiff was entitled to the land, 
but, as to a plot D, that he could not have, at present, 
possession. The decree merely stated that the plaintiff 
was entitled to the rest of the land, excluding plot D t 
and the Court of Appeal had treated the decree as dis- 
missing the plaintiffs suit as regards plot D. 

See also Maharajah Jagatjit Singh v. Rajah Sarajit 
Singh, Law Rep. 18 Ind. App. 165 (1888), and The Peru- 
vian Guano Co. v. Dreyfus, App. Cas. 1892, 166. Lord 
Watson observes at p. 184: ' It is not only competent, but 
necessary to refer to the pleadings of the parties and to 
the other orders of Court for the purpose of ascertaining 
the precise issues raised in the action, &c., and the 
extent to which these were dealt with by the Court, 
either affirmatively or negatively 1 / 



1 In the cases of Tekait Doorga Persad Singh v. Tekaitni 
Doorga Kunwari, Law Rep. 5 Ind. App. 149, see p. 153 et seq. 
(s. c), Ind. L. R. 4 Cal. 190, and 3 Cal. L. R. 31 (1878), and 
of The Zemindar of Pittapuram v. The Proprietor of the Mutta 
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(§ 10.) In the case of The Secretary of State in Council 
v. Durjibhoy Singh, Law Rep. 19 Ind. App. 69 (1892), the 
Judicial Committee examined the attendant circum- 
stances for the same purpose: 'The decree gave the 
defendants the lands they claimed in the suit and then 
in the possession of the appellants. It did not contain 
specific boundaries ; but the acts of the parties immedi- 
1 ately after the decree are very important to fix the 

m meaning of indefinite terms in the decree.' 

I —■ : 

> of Kolanka, Law Rep. 5 Ind. App. 206 (1878), at p. 209 

f (s. a), Ind. L. R. 2 Mad. 23, and in many other cases, the 

Judicial Committee examined very fully the whole proceed- 
ings of the former suit to see what was really in issue 
between the parties. See also Krishna BehariRoy v. Brojes- 
wart Chowdhranee, Law Rep. 2 Ind. App. 283, at p. 286 (s. c.) 
nom. Krishna Behari Roy v. Bunswari Loll Roy, Ind. L. R. 
1 Cal. 144 (1875) ; Hetnarain Singh v.Ram Pershad, 7 Cal. 
L. R. (P. C.) 404 (1880) ; Hera Lai v. Gonesh Pershad, Law 
Rep. 9 Ind. App. 64 (s. c), 11 Cal. L. R. (P. C.) 109, 1882; 
Srimati Kamini Debi v.Asutoih Mookerjee, Law Rep. 15 

} Ind. App. 159 (1888), Ind. L. R. 6 Cal. 103 (s. c.) ; Niamut 

Khan v. Phadu Buldia, Ind. L. R. 6 Cal. 319 (F. B".), 7 Cal. 
L. R. 227 (s. c), 1880 ; Chinniya Mudali v. Venkatachella PHtai, 

, 3 Mad. H. C. Rep. 320 (1867), at p. 322 and p. 325, per 

Scotland, C. J. 
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CHAPTER III. 

(§ ii.) The first question in the order of things 
observed by the Indian Act (ante, p. 5) is whether the 
matter in issue in the second suit was directly and sub- 
stantially in issue in the former suit in accordance with 
the opinion of the Judges in the Duchess of Kingston's 
case, 2 S. L. C. : ' The judgement of a Court of. 
concurrent jurisdiction, directly upon the point, is as 
a plea, a bar, or as evidence, conclusive, between the 
same parties, upon the same matter directly in question 
in another Court ; secondly, the judgement of a Court 
of exclusive jurisdiction, directly upon the point, is, in 
like manner, conclusive upon the same matter, between 
the same parties, coming incidentally in question in 
another Court for a different purpose. But neither the 
judgement of a concurrent or exclusive jurisdiction is 
evidence of any matter which came collaterally in 
question, though within their jurisdiction, nor of any 
matter incidentally cognizable, or of any matter to be 
inferred by argument from the judgement/ and ' a judge- 
ment is final only for its proper purpose and object.' 
Vice-Chancellor Knight Bruce, in Barrs v. Jackson, 
1 You. & Col. C. C. 585 (1842). 

(§ 12.) ' Where a material issue has been tried and 
determined between the same parties in a proper suit, 
and in a competent court, as to the status of one of them 
in relation to the other, it cannot be tried in another 
suit between them.' Krishna Behari Roy v. Brojeswart 
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Chowdhranee, Law Rep. 2 Ind. App. 283 (s. c.) notn. 
Krishna Behari Roy v. Bunswari Lall Roy } Ind. L. R. i v 
Cal. 144 (1875). 

In the case of Khugowlee Singh v. Hossein Bux Khan, 
7 Beng. L. R. 673 (1871)* p. 677 et seq., it is observed : 

1 The suit was in the nature of a redemption suit, and 
was brought to recoyer from the defendants certain 
property, on the allegation that their title was originally 
that of mortgagees by way of conditional sale, that the 
mortgage debt had been satisfied, and that, accordingly, * 
the plaintiffs were entitled £0 recover possession of 
the land with mesne profits from the date of such 
satisfaction. 

'The case of the appellants was that they, or those 
whom they represent, had been in possession of the 
land for upwards of twenty years under two deeds of 
absolute sale, executed in consideration of 9,800 Rs. on 
March 12, 1843, anc * confirmed by two decrees of the 
Civil Court passed on the confession of their vendors, 
the plaintiffs in the present sifit 

'The plaintiffs, not denying that this' was the 
ostensible title of the appellants, insist that the true 
transaction was a mortgage by conditional sale for 
securing the sum of-6,000 Rs. with interest, and that 
this was effected by £he ikrarnama of even date with 
the deeds of sale. 

' It was therefore essential to the plaintiffs case to 
establish the validity of the ikrarnama. 

'The Zillah Judge who tried the cause in the first 
instance decided that it was not a genuine instrument 
and dismissed the suit. But the High Court at Agra, 
on appeal, reversed his decision, and decided in favour 
of the plaintiffs, upon the ground which their Lordships 
will next consider. 
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1 The judgement of the High Court does not profess 
to proceed upon a review of the general and conflicting 
evidence given in the cause. It is founded solely upon 
the omission of the Judge below to give due weight to 
the fact that the ikrarnama had been declared to be 
valid and genuine by the Deputy Collector of Futteh- 
pore in proceedings which will be afterwards con- 
sidered, and it treats that finding as res judicata between 
the parties 

1 Now what were the proceedings which in this case 
were assumed to afforcf evidence in favour of the 
validity of the ikrarnama which the appellants were not 
at liberty to dispute ? They are set out on the record. 
It appears from them that the appellants, in March, 
1863, brought a summary suit for arrears of rent before 
the Deputy Collector against one of the plaintiffs in the 
present suit. They alleged that he was an occupier of 
a small portion of land not exceeding thirty-seven bigas, 
being part of the land in question, under a potta and 
kubuliat. The defendantln that summary suit denied 
the case of the plaintiffs (the present appellants), alleged 
that the transaction of 1843 was a conditional sale, 
produced the ikrarnama, and contended that under 
a particular stipulation in it he and the other vendor or 
mortgagor was entitled to hold seventy-five bigas rent 
free. The appellants then, as now, denied the validity 
of the ikrarnama. Evidence was taken on both sides, 
and the Collector holding that the appellants had failed 
to prove their case, and that the defendant in the 
summary suit had proved the ikrarnama, dismissed the 
claim. On appeal to the Zillah Judge this dismissal was 
confirmed, but on the ground that the appellants had 
failed to prove that the defendant was a cultivator 
paying rent, and that their claim was barred by limita- 
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tion; and the Judge remarked that the Deputy Collector 
had made a lengthy inquiry with reference to papers 
filefl by both parties which had no connexion with the 
present claim. 

1 On appeal to the Sudcler Court the dismissal of the 
claim was again confirmed, the Court observing that the 
question whether the plaintiffs (the appellants) were 
out-and-out purchasers, or only conditional purchasers, 
undor the deeds of March 12, 1843, did not arise in 
the case. 

1 From this statement it appears that the ultimate 
decision of this claim for rent did not turn upon the 
validity of the ikrarnama. But if the judgement of the 
Collector had been final in the matter before him, his 
incidental finding that the ikrarnama was a valid 
instrument would not be conclusive between the parties 
in the present litigation. For the question before him 
was not the issue now raised between the parties ; and 
his decision was not that of a Court competent to 
adjudicate on a question of title. He had only a special 
jurisdiction to try summary suits for rent. 

' The eadem causa petendi, and judgement of a Court 
of competent or concurrent jurisdiction, are both 
wanting here/ 

See also Shivrdm v. Ndrdyan } Ind. L. R. 5 Bom. 27 
(1880). 

(§ 13.) A grant of a certificate to collect the debts of 
a deceased person is a proceeding of representation 
only, and the incidental decision of a question of title in 
such a proceeding does not operate as a bar to a sub- 
sequent suit on the question of title, it is not the 
material issue in the case. Rajah Run Bahadoor Singh 
v. Mustf Lachdo Koer } Law Rep. 12 Ind. App. 23 (1884). 

In the case of Concha v. Concha, 11 App. Cas. 541 
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(1886), it was decided by the House of Lords that the 
finding of the Court of Probate in granting probate of 
the will, that the deceased was domiciled in England, 
was not a finding necessary to the judgement granting 
the probate, and therefore not binding as an estoppel, 
for the parties could not be bound as regards matters 
not necessarily decided. 

The testator was a Chilian by birth, his domicil of 
origin was Chilian. He died leaving property in 
England and a will executed according to the form 
required by the law of England, appointing executors. 
The executors propounded the will in the English Court 
of Probate. They alleged that the deceased, although 
a native of Chili, was lately domiciled in England. 

Adelina Concha claiming to be his daughter set up that 
the testator continued to be domiciled in Chili from the 
time of his will to the time of his death, that the will was 
not executed according to the forms required by or in 
compliance with the rules and restrictions imposed by 
the Chilian law, and that the will was therefore not duly 
executed. But these allegations were denied by the 
executors. The Judge Ordinary (Sir Cresswell Cresswell) 
pronounced for the will and decreed probate, which he 
might have done had the testator died domiciled in Chili, 
leaving a will executed according to the requirements of 
the law of Chili, adding that at the date of the will and 
also at the date of his death the testator ' was a domiciled 
Englishman.' 

The executors having obtained probate filed a suit 
for the administration of the estate against T. who was 
the residuary legatee. 

Afterwards Adelina filed a bill against the Executors 
claiming a share of the estate, as undisposed of by Qiilian 
law. And in that suit she admitted, in her bill, that the 



XES JUDICATA— MATERIAL ISSUE. 39 

will of a domiciled Chilian dying in England would be 
valid in Chili if executed in conformity with English 
law, to the extent to which, as a domiciled Chilian, the 
testator could, by the l^ws of Chili, dispose of his 
property by will, but not further or otherwise, and that 
the will had been "proved in the Court of Probate. 
And there were other suits which are not material to 
be considered. An order was made in 1877 that all the 
suits except the administration suit should be stayed. 
But it was further ordered thjt in that suit, in addition 
to the inquiries which would be requisite therein, any 
other inquiries which would be requisite in any of the 
other suits might also be ordered: accordingly an 
order was made in 1884 for an inquiry inter alia as 
to the testator's domicil, and as to who was entitled 
under the law of the domicil to such part of his personal 
estate as was not disposed of by his will, the Chilian 
law enabling him only to dispose of a part of it. It 
was contended that this order was an improper one, 
on the ground that the judgement of the Judge in 
granting probate operated as res judicata. Lord 
Herschell did not consider that the inquiry ordered 
was to be taken as an inquiry in a suit in which Adelina 
was plaintiff against the executor, but even if it were 
material and if an inquiry which could not be properly 
made in the administration suit must be taken to be an 
inquiry that is relevant to one of the other suits, it was 
a relevant inquiry in the administration suit, in which it 
was necessary to inquire whether Adelina was entitled 
to a share or whether all passed under the will, and 
supposing the inquiry to be so ordered in that suit, it 
was not a litigation between the same parties so as to 
make the decision in the probate suit a decision binding 
by way of estoppel. Adelina would not be bound unless 
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T. was bound. The real controversy was between her 
and T. The executors do for some purposes represent 
the legatees, and admitting for the purpose of this case 
that so far as regards all matters necessarily decided in 
a suit to which the executors are parties, the residuary 
legatee and the other legatees majT be bound by the deci- 
sion, still this must be limited to all questions necessarily 
decided, and not matters not necessarily decided. So 
that neither Adelina nor T. were bound. The case of 
Bouchier v. Taylor, Hgrg. L. Tr. 472 (1776), was dis- 
tinguished from this case. There the question was 
whether D. or M. was next of kin, and so entitled to 
administration. It was proved that D. was next of kin, 
and administration was granted to him. M. having died, 
his executor sought in a suit for distribution in the 
Court of Chancery to go behind this and establish that 
M. not D. was next of kin, and contended that he was 
not bound by the decision of the Spiritual Court granting 
administration ; but it wjs held by the House of Lords, 
that the decision was binding and the very point decided. 
At that time the Spiritual Court had jurisdiction as 
a Court of distribution and construction. 

Lord Blackburn pointed out that as the Probate 
Court was no longer a Court of construction, the Judge 
Ordinary could only decide that the executor was 
entitled to probate under a will which made him 
a good executor according to the law of England, 
not that he was domiciled in England, and said : ' It 
is quite clear that if he had either acquired an English 
domicil or a Chilian domicil the only laws which 
were at all material were that of Chili and that of 
England, which was where he was at the time when he 
executed his will, valid to the extent of appointing an 
executor according to the formalities of either of those 
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countries. It was quite enough to make it the duty of 
the Judge of the Probate Court to grant probate to the 
executor whether the testator had been domiciled in 
England or in Chili.' 

'Bouchierv. Taylor, 4 Bro. P.C. 708(1776), was decided 
on the ground that the Court was not merely a Court 
of probate but of construction, and Barrs v. Jackson, 
1 Phil. 582 (1845), was decided on appeal on the same 
ground/ See also Thomas v. Ketteriche, 1 Ves. Sr. 333 

(1749) '• 
(§ 14.) When the cause of action in the two suits is 

the same, the material issue decided in the first suit is 

res judicata in a second suit, although the mode of relief 

sought may differ in the two cases. Serrao v. Noel, 

Law Rep. 15 Q. B. D. 549 (1885). Thakur Shankar 

Baksh v. Dya Shankar, 15 Ind. App. 66 (1887) 2 . 



1 The following cases bearing upon the question whether 
a material issue has been decided in the former suit may be 
referred to : — Bussun Lai Shookul v. Chunder Dass, Ind. 
L. R. 4 Cal. 686 (1879), Simpson v. Cleghorn, 6 Cal. L. R. 91 
(1880), Phalwan Singh v. Risal Singh, Ind. L. R. 4 All. 55 
(1881), Nirman Singh v. Phalwan Singh, ib. 65 (1881), Churn 
Manjee v. Ishan Chunder Dhur, 9 Cal. L. R. 474 (1881), AH 
Moidin v. Elaya Chanidathial, Ind. L. R. 5 Mad. 239 (1882), 
IVUiati Begum v. NurKhan, ib. 5 All. 514 (1883), Radhamadub 
Holdar v. Monohur Mookerji, Law Rep. 15 Ind. App. 97 
(1888), Trilokenath Singh v. Pertabnarain Singh, ib. 113 (1888), 
Srimati Kamini Debi v. Asutosh Mookerjee, ib. 159 (1888). 

3 Srimati Kamini Debi v. Asutosh Mookerjee, Law Rep. 15 
Ind. App. 159, Ind. L. R. 6 Cal. 103 (s. c), (1888) ; GopalDas v. 
Gopinath Sircar, 12 Cal. L. R. 38 (1882) ; Chinniya Mudaliw. 
VenkatacheUa Pillai, 3 Mad. H. C. Rep. 320, per Scotland, C. J., 
at p. 323, citing Hitchin v. Campbell, 2 W. Bl. 830 ; Hadley v. 
Greene, 2 Tyrw. 390, and Henderson v. Henderson, 3 Hare 
115 ; Wiliati Begum v. NurKhan, Ind. L. R. 5 AIL 514 (1883). 
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* 

(§ I S«) When separate rights have been infringed, 
separate actions may be maintained, because the in- 



Sec. 42 of Act XI V of 1882 eijacts that ' Every suit shall, 
as far as practicable, be so framed as to afford ground for 
a final decision upon the subjects in dispute, and so to 
prevent further litigation concerning them.' 

Sec. 43 enacts that ' Every suit shall include the whole of 
the claim which the plaintiff is entitled to make in respect of 
the cause of action ; but a plaintiff may relinquish any portion 
of his claim in order to bring the suit within the jurisdiction 
of any Court. 

' If a plaintiff omit to sue in respect of, or intentionally 
relinquish any portion of his claim, he shall not afterward^ 
sue in respect of the portion so omitted or relinquished. 

4 A person entitled to more than one remedy in respect of 
the same cause of action may sue for all or any of his 
remedies; but if he omits (except with the leave of the 
Court obtained* before the first hearing) to sue for any of 
such remedies, he shall not afterwards sue for the remedy 
so omitted. 

' For the purpose of this section an obligation and collateral 

security for its performance shall be deemed to constitute but 

one cause of action/ 

Illustration. 

4 A lets a house to B at a yearly rent of 1,200 Rs. The 
rent for the whole years 1881 and 1882 is due and unpaid. 
A only sues for the rent due for 1882. A shall not after- 
wards sue B for the rent due for 1881/ 

These words are clear and positive and 4 include accidental 
or involuntary omissions as well as acts of deliberate relin- 
quishment.' . . . 'The correct test is whether the claim 
in the new suit is, in fact, founded on a cause of action 
distinct from that which was the foundation of the former 
suit.' Moonshee Buzloor Ruheem v. Shamsoonnissa Begum, 
11 Moore's Ind. App. Ca. 551, at p. 605 (1867). 

Under this latter section it is not intended that every suit 
shall include every cause of action or every claim which the 
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fringement of separate rights gives rise to separate 
causes of action. ' The principal consideration is whether 

• ; 

party has, but shall include the whole claim arising out of the 
cause of action for which, the suit is brought Rajah of 
Pittapur v. Sri Rajah Venkata Mahipati Surya, Law Rep. 
12 Ind. App. 116 (1885); Amanat Bibiv. Imdad Hussain, ib. 
15 Ind. App. 106 (1888). 

There must have been a clear abandonment of part of the 
claim, Maharajah Jagatjit Singh v. Raja Sarajit Singh, Law 
Rep. 18 Ind. App. 165 (1891). * 

The object of these sections is to ensure the determination 
of the whole matter in dispute between the parties in one 
suit Act VIII of 1859, sec. 7, prohibited the splitting of 
claims, but did not by express words prohibit the splitting 
of remedies. Jibunti Nath Khan v. Shibnath Chuckerbutty, 
Ind. L. R. 8 Cal. 819 (s. c), 10 Cal. L. R. 537 (1882), in 
which case a suit brought for confirmation of possession 
having been dismissed on the ground that the plaintiff was 
not in possession, it was held that this was no bar to a sub 
sequent suit to obtain possession. See also Komola Kaminy 
Debia v. Loke Nath Kur, Ind. L. R. 8 Cal., p. 825, note (1882); 
Shafkatunnissa v. Shib Sahai, ib. 4 All. 171 (1881); Surj 
Baliv. Wallace, W. N. All. 1882, p. 3. 

It was held in the case of Guntani v. Ram Padarath Lai, 
Ind. L. R. 2 All. 838 (1880), that a mortgagee who sues and 
obtains a decree for the mortgage debt, cannot afterwards 
sue to enforce his lien upon the mortgaged property. And 
in the case of Dossmoney Dossee v. Jonmenjoy Mullick, ib. 
3 Cal. 363 (1878), the same conclusion seems to have been 
arrived at by a Division Bench. But this was reversed on 
appeal, Jonmenjoy Mullick v. Dossmoney Dossee, ib. 7 Cal. 714 
(F. B.) (1881), for a mortgagee may pursue all his remedies 
concurrently, citing Barker v. *Smark, 3 Beav. 64 (1840), 
where it was so held, but the plaintiff having sued in equity 
to enforce his lien and in law for the debt was put to his 
election to pursue either remedy, and if he failed in one 
remedy he might resort to the other. See also Babu Lai v. 
Ishri Prasad Narain Singh, ib. 2 All. 582 (F. B. ; 1878). 

D 
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it is precisely the same cause of action in both, appearing 
by proper averments in a plea, or by proper facts stated 
in a special verdict, or a special case. And one great 



No second suit can, however, be brought— after fore- 
closure and sale of the mortgaged estate — for the recovery 
of the money on the covenant to pay it, contained in the 
mortgage, although the estate may not be of sufficient value 
to satisfy the debt. Petty v. Barker, 8 Ves. 527 (1813). 
This arises from the peculiar effect of a decree for fore- 
closure by which the land is substituted for the vejry debt 
itself— per WUles, J. in Nelson v. Couch, 33 L. J. (N. S.) C. P. 
46 (1863), at p. 48 (s. c), 15 C. B. (N. S.) 99. The mort- 
gagee has in such a case, after inquiry, satisfied himself that 
the pledged property is a sufficient security. 

But when the lien was sought to be established against 
a ship and freight in respect of a claim for damages in 
a collision, as in the case of Nelson v. Couch, this reason 
does not apply, and if it can be shown that the proceeds of sale 
of the ship and the value of the freight are not sufficient to 
satisfy the whole claim, the owner can be sued for the*excess, 
after a recovery against the ship and freight, per Wittes, J., 
p. 48, and proceedings in rem in the Admiralty Court may 
follow proceedings against the owners in a Court of law, The 
John and Mary, 2 Dods. 58, cited in the same judgement 

A decree in a suit for an account, merely directing that 
the defendant should render an account, was considered not 

if- 

a bar to a suit for the money found due upon taking of it ; the 

• 

practice* was to sue first for a declaration that the defendant 
was liable Jo account. This was done in order to avoid the 
jpayfnent of the heavy ad valorem fee on the plaint, the fee 
on the" plaint in a declaratory suit being fixed at 10 Rs. ; see 
Gobind Mohun Chuckerbutty v. Sheriff, Ind. L. R. 7 Cal. 169 
(1881), but the whole ought to be included in one suit ; Kali- 
dhun Chatterjee v. Shiba Nath Chatterjee, ib. 8 Cal. 483 (F. B.) 
(s. a), 11 Cal. L. R. 57 (1882); see also Darbo v. Kesho Rai, 
ib. 2 All. 356 (F. B.) (1879). , The proper course would be 
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criterion of this identity is that the same evidence will 
maintain both actions. 9 De Grey, C. J. 9 in Hitchin v. 
Campbell, 2 W. BL 827 (1772), 

In the case of Lamb y< Walker, 3 Q. B. D. 389 (1878), 
the plaintiff sought to recover not only existing damage, 
but prospective damage, to his land and buildings 
by the removal* of lateral support through mining 
operations carried on by the defendant on his own 
lands, and it was held by the majority of the court 
that he €ould do so. Cocfrburn, C. J. however dis- 
sented, basing his judgement upon the principle laid 
down in the leading case of Backhouse v. Bonomi, 
9 H. L. C. 503 (1861), ' that no cause of action arises in 
respect of what a man does on his own land, until 
actual damage arises therefrom to the property of the 
adjoining owner. According to that decision there is 
no abstract right of support, independent of acquired 
easement, from adjacent strata, and the removal of such 



for the Court, in such a suit, where the plaint asks that an 
account be taken, to make an interlocutory decree directing 
an account, and, after the accounts have been taken by the 
Court, or officer appointed by the Court, to make a final 
decree directing the payment of the amount found to be due 
on taking the account. See Luichmeeput Singh v. Nurnji 
Coomar Goopto, 22 Suth. W. R. 388 (1873), Ram ChuMder 
Shaka v. Manick Chunder Bant'kya, IncL L. R. 7 Cal^fc (s. a), 
9 Cal. L. R. 157 (1881), Degambur Mozumdar v* KqUymlh 
Roy, Ind. L. R. 7 Cal. 654 (s. a), 9 Cal. L. R.* 265 (1B81) ; 
see also Hurronath Roy Bahadur v. Krishna Kuttiar Bukshi, 
Law Rep. 13 Ind. App. 123 (1886). It is questionable whether 
a purchaser who sues for possession of land which is denied 
him, should not also pray for a return of the purchase-money 
in the alternative, and whether he will not be barred by 
sec. 43 unless he does so. Hanuman Kamut v. Hanfiman 

Mandar, Law Rep. 18 Ind. App. 158 (1891). 

« 

D 2 
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strata constitutes in itself ho wrong. No wrong arises 
to A y from the excavation of B y on his own soil, though 
the stability of A's adjoining land may be thereby 
endangered, unless and until A sustains actual damage 
therefrom. And the reason is that the law does not recog- 
nize any right in A to the support of the adjacent soil, 
otherwise than as involved in the larger proposition that 
he is entitled to the enjoyment of his own property un- 
diminished and unaltered by any use which B may 
make of his. . . . The mere withdrawal of the support 
afforded by the adjacent or subjacent strata, by the 
excavation -of the adjoining soil, gives of itself tio right \ 

of action to the adjoining owner, not even though, from 
the knowledge of the fact of such excavation having 
been made, and the apprehension of possible consequen- 
tial damage, or even of the certainty that such damage 
must result, the value of the property should be pre- 
judicially affected/ The view of Cockburn, C. J. was 
adopted by the Court of Appeal in the case of Mitchell 
v. Darley Main Colliery Company \ 14 Q. B. D. 125 (1884), 
overruling the decision of the majority in the case of 
Lamb v. Walker. In the case in 14 Q. B. D. there had 
been a subsidence by the excavations of the defendant's 
land in 1868 ; that subsidence produced certain injuries 
wl*ch were repaired and paid for. Nothing further took 
place for twelve or thirteen years, when there was a 
further distinct subsidence in 1882 causing appreciable 
damage. And it was held that a second suit would he 
in respect of this fresh damage, on the happening of 
which there was a fresh cause of action. The excava- 
tion was not the cause of action, although it was the 
cause of the cause of action arising. The subsidence, 
with the resulting damage, was the cause of action. 
This decision was followed in the case next reported, 



f 
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Brunsden v. Humphry, ib. 141 (1884), in which case it was 
held that injury to the property (a cab) of the plaintiff 
and injury to his person resulting from the same act, 
were separate causes of action. The plaintiff recovered 
damages in the County Court for the injury to his cab, 
and then sued in the Divisional Court for the personal 
1 injury sustained by him. The case was decided against 

|j him, but this decision was reversed in the Court of 

Appeal by Brett, M. R. and Bowen, L.J. (Lord Coleridge, 
C.J. dissented, but did not deliver a separate judgement 
as the parties pressed for a speedy decision of the case). 
In the judgement of Bowen, L. J. : ' The question to be 
decided is whether the damage done by the negligent 
driving of the defendant's servant to the plaintiffs cab is 
in substance the same cause of action as the damage 
caused by such negligence to the plaintiff's person. 
Nobody can doubt that if the plaintiff had recovered any 
damages for injury to his person, he could not have 
maintained a further action for fresh bodily injuries 
caused by the same act of negligence, merely because 
they had been discovered or developed subsequently. 
See Fetter v. Beat, Lord Raymond, 339 (s. a), Salk 11, 
1 Mod. 542 (Easter T. 10 Wm. III). 'Assuming for 
the sake of argument that the damage had been 
caused by some act of the defendant himself and jiot 
merely an act of his servant. According to the old 
distinction of forms of actions which have still a historical 
value as throwing light upon the principles and defini- 
tions of the common law, the form of action upon such 
an hypothesis would have been trespass to the person 
for the personal injury, trespass to goods for the damage 
to the vehicle. Injury would have been done to the 
plaintiff in respect of two absolute and independent 
rights, the distinction between which is inveterate both 
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in the English and the Roman law, Everyone in this 
country has an absolute right jto security for his person. 
Everybody has further an .absolute right, to have his 
.enjoyment of hie goods and chattels unmeddled Vith by 
others. ' In -the hypothetical . case I am assuming both 
these lights would* have been injured, and though the 
ttvo injuries migjit have been combined in one suit, could 
it have been said that the subject matter of . each 
grievance was the same ? Applying the te9t of* identity 
furnished by De Grey, C J. in Hitchin v. Qatnpbell, 2 
W.« Bl. 827 (1772), the first matter that'js obvious is 
ttiat the same evidence would not have supported an 
action for trespass to the person and, an action .for the 
trespass to the goods. In the one case tH'e identity of 
the man injured and the character of hi* injuries would 
be jn issue, and justifications miglit conceivably be 
pleaded as to the assault, which wonfcf have nothing to 
do with the damage done to the goods atyi chattels* In 
the other case the plaintiff's title to the goods might have 
been in issue in addition to the question of the damage 
done to them. Different provisions of the* Statute of 
Limitations might possibly have applied in each case. 
And finally, the damage in one case might have been 
directly due to the wrongful act complained of, in the 
other case it might not. There is no authority as far as 
I know in the* books for the proposition, that a recovery 
in an action for a trespass to the person would be a bar 
to the maintenance of an action for a trespass to goods 
committed at the same time. 

'In the present instance, as the defendant himself 
was not driving, but his servant, trespass would not 
have lain under the old law and the plaintiff's remedy 
would have been in an action on the case for negligence, 
based on the negligent management by the servant of 
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his masteiVhorses, a negligence for which in the eye of 
the law the master or employer is responsible; 

* Now what is the gist .of such an action on the. case 
for negligence.? If the whole of* the plaintiff's case 
were to be stated spd thfe -entire story told, ij seems ia . 
me that it wpuld have comprised two separate or dis- 
tinct grievances, Narrated, it is true, intone statement 
or case. * ^ 

1 Actions for the negligent management of any animal, J 
or any personal or mpveable chattel, such as a ship or 
machine or instrument, all aVe based upon the same 
principle, v&. that a person, who, contrary to his duty,* 
conducts himself* negligently in the management of that 
which contaifte in itself an element of danger to others, 
is liable for all ^injury caused by his want of care or 
skill. Sxjfh an action is based upon the union of the 
negligence and the' injuries catised thereby, which,* in 
sugh an instance will, as a rule, involve and be accqm- 
panied by specific damage. Without remounting to the 
Roman law, or discussing the re^nefnents of scholastic 
jurisprudence and the various uses that have been 
made, either by judges or juridical writers of the terms 
" injuria " and " damnum," it is sufficient to say that the 
gist of an action for negligence seems to me to be the 
harm to person or property negligently perpetrated 
In a certain class of cases the mere violation of a legal 
right imports a damage. " Actual perceptible dairfage," 
says Parke, B., in Embrey v. Owen, 6 Ekch. 353 (1851), 
at p. 368, " is not indispensable as the foundation of an 
action ; it is sufficient to show the violation of a right, 
in which case the law will presume damage." *But this 
principle is not as a rule applicable to actions for negli- 
gence : which are not brought to establish a bare right, 
but to recover compensation for substantial injury. 
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Generally speaking," says Littledale, J., in Williams 
v. Morland, 2 B, and C. 910 (1824), at p. 916, u there 
must foe temporal loss or damage accruing from the 
wrongful act of another in order to entitle a party to 
maintain ah action on the cafe." See Fay v. Prentice, 
1 C. B. 828 (1845), at P- 83S per Maule, J. 
. 4 This leads me to consider whether, in the case of an 
accident caused by negligent driving, in which both the 
goods and the person of the plaintiff are injured, there 
is one cause of action only, or two causes of action 
which are severable and distinct This is a very difficult 
question to answer, and I feel great doubt and hesitation 
in differing from the judgement of the Court Below, and 
from the great authority of the present Lord Chief 
Justice of England. According to the popular use of 
language, the defendant's servant has done one act and 
one only, the driving of the one vehicle negligently 
against the other. But the rule of law, which I am 
discussing, is not framed with reference to some popular 
expression of the sort, bttt for the sake of preventing 
an abuse of substantial justice. Two separate kinds of 
injufy were in feet inflicted, and two wrongs done. The 
mere negligent Sriving in itself, if accompanied by no 
injury to the plaintiff, was not actionable at all, for it 
was not a wrongful act at all till a wrong arose out of 
the damage which it caused. One wrong was done 
as soon as the plaintiff's enjoyment of his property was 
substantially interfered with. A further wrong arose 
as «soon as the driving also caused injury to the plain- 
tiffs person. Both causes of action, in one sense, may 
be saiehto be founded upon one act of the defendant's 
servant, but they are not on that account identical causes 
q{ action/ The wrong consists in the damage done 
without -lawful excuse, not. the act of -driving, which 
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(if no damage had ensued) would have been legally 
unimportant. 

i It certainly would appear unsatisfactory to hold that 
the damage done in a carriage accident to a man's 
portmanteau was the same injury as the damage done 
to his spine, or that an action under Lord CampbelFs 
Act by the widow and children of a person who has 
been killed in a railway collision, is barred* by proof 
that the deceased recovered in his lifetime for the 
damage done to his luggage. It may be said that it 
would be convenient to fonfe persons to sue for all 
their grievances at once and not to split their demands ; 
but there is no positive law (except so far as the County 
Courts Acts have from a very early date dealt with the 
matter) against splitting demands which are essentially 
separable, see Seddon v. Tutop, 6 T. R. 607 (1796), 
although the High Court has inherent power to pre- 
vent vexation or oppression, and by staying proceedings 
or apportioning the costs, woulcT always have ample 
means of preventing any injustice arising out of the 
reckless use of legal procedure. In the present case 
the plaintiff's particulars in the County Court were 
confined to the damage done to his cate The injury to 
his person, 'therefore, was neither litigated nor const 
dered in the County Court, The real test is not, 
I think, whether the plaintiff had the opportunity 
of recovering in the first action what he claims to 
'recover in the second (see Seddon v. Tutop). With 
all respect, I do not see how it can be said that 
Nelson v. Couch, 15 C. B. (N. S.) 99 (1863), *s. c. 33 
L. J. (N. S.) C. P. 46, so decides. That case only 
establishes the converse rule, viz. that the maxim Nemo 
debet bis vexari cannot apply wherg in the first action 
the plaintiff had no such opportunity of satisfying tlie 
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claim. The language of Coleridge, J ., and the other mem- 
bers of the Court in HodsoU v. Stallebrass, 1 1 A. arid E> 
301 (1840), p. 305, must, I think, be read by the light^of 
the special circumstances of that case ; and so read is not 
inconsistent with the view at tfhich I have here arrived. 
I am in no way departing from the language of this 
authority in holding, as I do in the present instance, 
that the damage, for which the plaintiff is now sueing, 
accrues from a different injury, and therefore a different / 

wrong, from that for which he recovered damages in j 

the County Court. The View at which I have arrived J 

is in conformity with the reasoning of the judgement 
recently pronounced in the case of Mitchell v. Darley 
Main Colliery Co., 14 Q. B. D. 125, where it was held, 
reversing Lamb v. Walker, 3 Q. B. D. 389, that each 
fresh subsidence of soil in the case of withdrawal of sup- 
port gave^rise to a fresh cause of action. Nor do I feel 
called upon to extend the application of the sound and 
valuable principle oflaw, that none shall be vexed twice 
for the same cause of action, to a case to which it has 
never been applied, and to which it can only be applied 
by pursuing analogy to lengths which would involve 
practical injustice. The present case is one in which 
I am conscious that lawyers of great authority do differ 
and will differ. But on the whole, in my opinion, the 
judgement of the Queen's Bench Division ought to be 
reversed/ . 

(§ 16.) Where a new state of facts has arisen after, the 
first suit, and the matter which was of a temporary 
character and which was successfully pleaded in the 
first suit is wholly taken away by the new state of facts, 
a second suit is unobjectionable. Shama Purshad Roy 
Choivdhry v. Hurro Purshad Roy Chowdhry % 10 Moore's 
Ind. App. Cas. 203 (1864), in which case Lord Justice 
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Turner, delivering the judgement of the Judicial Com 
mittee of the Privy Council upon the application of sec. 
16 ©f Bengal Regulation III of 1793 (ante, p. 1), said 
(p. 211): 'Their Lordships think that this provision 
applies only to cases in* which the question to be 
determined is th^ same question as has already been 
heard and determined, and not to cases like the present 
in which new circumstances have intervened and altered 
the nature and character of the question to be deter- 
mined.' Narain Singh v. Shumboo Singh, Law Rep. 
4 Ind. App. 15 (1876). * 

Thus a decision, dismissing a suit claiming possession 
of property on the ground that the plaintiff is not 
entitled to present possession, does not bar a suit for 
possession subsequently instituted under fresh circum- 
stances. Kali Krishna Tagore v. Secretary of State for 
India, Law Rep. 15 Ind. App. 186 (s. a), Ind. L. R. 16 
Cal. 173 (1888). See also Mahabeer Sing v. Rambhajjan 
Sah, Ind. L. R. 16 Cal. 545, where a plaintiff had sued 
in 1886 for possession of land and for damages occa- 
sioned by the defendant cutting the crops ; this suit was 
dismissed as he failed to show that he had been dis- 
possessed. He subsequently sued for and obtained 
a decree for possession, and afterwards for the damages 
to the crops ; this last. suit was held not to be barred l . 

So in the case oiAhmud Hossein Khan v. Nihaluddin 
Khan, Law Rep. 10 Ind. App. 45 (s. a), 9 Cal. L. R. 945 



1 A new circumstance is introduced in cases in which a suit 
was dismissed for want of a preliminary notice, and a second 
suit can be brought when the notice has been given, Run 
Bahadoor Singh v. Lachoo Koer, Law Rep. 12 Ind. App. 23 
(s. a), Ind. L. R. n Cal. 301 (1884) * Thakur Mayundeo v. 
Thakur Mahadeo Singh, Ind. L. R. 18 Cal. 647 (1891). But 
jri such cases there has been no adjudication. 
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(1883), it was held that an order dismissing a per- 
sonal claim against a father for maintenance founded 
on an ikrarnama does not bar a suit by the sSune 
plaintiff after the father's death against an elder brother 
to recover maintenance as a charge jipon the father's 
estate, it is an adjudication between#different parties 
and on a different claim. 

In Lakshman Dada Naik v. Ramchandra Dada Naik y \ 

Law Rep. 7 Ind. App. 181 (s. c), Ind, L. R. 5 Bom. 48 
(1880), there was £ suit for a partition brought by a son 
against his father and brothers, and it was objected (1) 
as regards the immoveable property, that the Court had 
no jurisdiction, and (2) as regards the moveable property 
that the plaintiff could not assert his rights during his 
father's lifetime, and the suit was unsuccessful on these 
grounds, it was held that there tfras no bar to a suit for 
partition between the brothers after the father's death. 

• So, also, a suit in which *a tenant seeks to obtain 
a declaration of the rates at which he is entitled to 
receive a patta for a Certain year, is not barred by 
a decision in a suit brought in the previous year by the 
landlord to enforce the acceptance by the tenant of 
a patta on certain terms for the previous year. The 
circumstances of the holding may vary in each year. 
Moreover, in that case the power to sue in a Revenue 
Court to enforce the acceptance of a patta was limited 
to the contract for the year in which the patta is issued. 
Rama v. Tirlasami, Ind. L. R. 7 Mad. 61 (1883). 

(§ 17.) Where a different state of facts is relied upon, 
new matter cannot be. put forward if it was existing and 
known to exist at the time of the first suit by the party 
alleging it. Earf Cairns, L. C. in the case of The Phos* 
phate Sewage Co. Ld. v. Molleson, 4 App. Cas. 801 
(1879), sa y s at P- 814 : ' As I understand the law with 
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regard to res judicata it is not the case, and it would be 
intolerable if it were the case that a party who has been 
unsuccessful in litigation can be allowed to re-open that 
litigation merely by saying that " since the former litiga- 
tion there is another fact going in exactly the same direc- 
tion as the facts «tated before, leading up to the same 
relief which I asked for before, but it being in addition 
to the facts which I have mentioned, it ought now to be 
allowed to be the foundation of a new litigation and 
I should be allowed to commence a new litigation, 
merely upon the allegation of this additional fact." 

'The only way in which that could possibly be 
admitted would be if the litigant were prepared to say, 
"Twill show you that this is a fact which entirely 
changes the aspect of the case, and I will show you 
further that it was not and could not by any reasonable 
diligence be obtained by me before." ' 

The plaintiffs in that case had litigated a claim which 
had been decided by the Courts in Scotland and ulti- 
mately in the House of Lords against them, and they 
sought in the second suit to introduce additional 
matter into their claim, involving an element of fraud, 
but this was within their knowledge pending the first 
suit, and before^ proofs were led in it, and might have 
been introduced into the first suit by way of amend- 
ment. 

In the case of Macdougall v. Knight, 25 Q. B. D. 1 
(1890), the defendant had published a pamphlet con- 
taining a report of a judgement delivered in a fon»er 
action which the plaintiff had brought against him. 
The plaintiff sued him for damages for a libel, and the 
jury found that the pamphlet was a fair, accurate, and 
honest report of the judgement, published without 
malice, and returned a verdict for the defendant. The 
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plaintiff then brought a. second action for damages for 
libel in respect of the same publication, but relied upon 
other defamatory statements in the pamphlet than tfiose 
set out in the statement of claim in the former action. 
It was held that the plea of res judicata must succeed, 
and the action was stayed as frivolous- and vexatious. 
But where, pending the first litigation, the plaintiff 
acquired a fresh title by the act of a third party, the 
decision of the first suit is no bar to a second. suit upon 
the fresh tide, Rdma fhandra v. Darvdda Rdmanna 
Chaudiri, 3 Mad. H. C. Rep. 207 (1866). It would' seem 
that the plaintiff in that case had no opportunity of 
putting forward the fresh title in the original suit. 

(§ 18.) If, see Explanation II of sec. 13 of Act XIV of 
1882 (ante, p. 5), a plaintiff or defendant ought to put 
a matter forward as ground of attack or defence in the 
first suit, there can be no question that he might do so. 
If he ought to do so, then it is to be deeded a matter 
distinctly and substantially in issue in the first suit 

It has been considered by the High Court at Calcutta 
in the case of Denobundhoo Chowdhry v. Kristomonee 
Dossee, Ind. L. R. 2 Cal. 152 (F. B. 1876), (Garth, C. J. 
dissenting), that the judgement of the Judicial Committee 
of the Privy Council in the case of Woomatara Debia 
v. Unnopoorna Dassee, 11 Beng. L. R. 158 ( P. C. 1872), 
generally affirming the judgement of Phear,*]., reported 
in 2 Beng. L. R. 102 (1868), has altered, as regards 
India, the law stated in the judgement of Lord Westbury 
in the case of Hunter v. Stewart, 4 De G., F. and J. 168 
(s. a), 31 L. J. (N. S.) Ch. 346 (1862). The High Courts 
in the other Presidencies maintain that the case above 
referred to has effected no such alteration. 

In Lord Westbury's judgement, ' It is true that the 
case made by the second bill must be taken to have 
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been known by the plaintiff at the time of the institution 
of the first suit, and might have been brought forward ; 
arid it may be said, therefore, that it ought not now to 
be entertained ; but \ find no authority for this position 
in civil suits, and no case was cited at the bar, nor have 
I been able .to find any in which a decree of dismissal of 
a former bill <has been treated as a bar to a new suit, 
seeking thfe aame relief, but stating a different case 
giving rise, to a different equity/ 

(§ 19.) In Denobundhoo's casq (supra) the plaintiff sued 
in the first instance to recover some land which had 
belonged to her husband, claiming to be his heir. She 
was met by the defence that the property had been 
conveyed by her late husband to their daughter by 
a deed of gift. *She contended that this deed of gift was 
forged; and that issue was tried, and decided against 
her — the^deed was pronounced valid. 

She then sued to recover the same land on the 
footing of the deed of gift being valid, and claimed 
as her daughters heir. 

Garth, C. J. considered that the two cases were dis- 
tinct, the cause of action in the first suit being different 
from the cause of action in the second, and cited the 
case of Chinniya Mudali v. Venkatachella Pillai, 3 Mad. 
H. C. Rep. 320 (1867), decided upon the principle laid 
down in the case of Hunter v. Stewart, distinguishing 
the cases oiOdaya Taverv.Katama Natchiar, 11 Moore's 
Ind. App. 50 (1866), of Woomatara Debia v. Unnofoorna 
Dassee, and of Kashee Kishore Ray Chowdhry v. Kristo 
Chunder Sandy al, 22 Suth. W. R. 464 (1874), a case 
decided on the authority of the case of Woomatara 
Debia, and not distinguishable from it. 

The other learned judges considered that the case 
was governed by the decision in the case of Woomatara 
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Debia y because the Judicial Committee then expressed 
a general concurrence with the judgement of Phear, J., 
reported in 2 Beng. L. R. 102, at p. 104, in which the 
following passage occurs : ' The adjudication of the suit 
determines between her and the defendants hot only 
the matter of the particular title which she sets up, 
but the actual right of possession at the date of the 
plaint by whatever title it might be capable of being 
supported/ 

(§ 20.) The circumstances under which the decision 
was arrived at in the case of Woomatara Debia {supra) 
are set out more fully in the report in n Beng. L. R. 
158 than in the report in 2 Beng. L. R. 102. The suit 
was brought to obtain possession of 777 bigas of land 
alleged to belong to the talook of the plaintiff. 

She had brought a former suit against the same 
defendants claiming the same land as taufir land, or land 
obtained by squatting, in excess of her talook ; and this 
suit had been dismissed. 

Her present suit was on this ground also dismissed 
by the Principal Sudder Ameen as barred by the rule of 
res judicata. His decision was approved by the High 
Court on appeal, and again, on further appeal, by the 
Judicial Committee, in whose judgement the incon- 
sistency of the case set up by the plaintiff was pointed 
out They say that in the first suit she 'saw fit to 
admit that no portion of the land sued for was included 
withi^ the limits of talook S. . . . but that she had, as 
talookdar of that talook, acquired title to it as taufir y 
that is, by gradual squatting or encroachment. 

1 Now it is perfectly clear to their Lordships oipoa the 
proceedings that the real question in issue to be deter- 
mined between the parties then was whether the land 
then sued for, which included the lands now sued for, 
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belonged as of right to the talookdar, or whether they 
fell within Lot 32, which belonged to the defendants, 
and it was open to the plaintiff, the present appellant, 
to shape her title in either of three ways. She might 
have said, as she did say, according to Mr. Doyne's 
argument to-day, that the whole of the land claimed was 
taufir land. Or she might have said a portion of the 
land fell within the talook as originally settled, and 
formed part of the 7,000 odd bigas mentioned in the 
doul (or estimate), and the residue of it is taufir land. 
Of she might have put her case in the alternative and 
have said that she had a good title to a portion as her 
original land, but that, should the proof of that fail, that 
portion also was to be considered as taufir land. 

'With full knowledge of these circumstances she 
chose to say, " I admit that I am in possession of all 
I was entitled to under the doul t but I claim the land, 
the whole of it, as taufir land." 

'The contention now is that, although she saw fit 
to take that course, she has tiow a right to fall back 
upon the other title and to say : " The boundary was 
improperly drawn, so as to include in the defendant's 
holding that which of right should have been within my 
originally settled talook, and as I now claim in that way 
that which I might have claimed in the former suit, I am 
not precluded from bringing the second action." 

4 It appears to their Lordships that that contention 
cannot prevail against the clear terms of the section in 
question, or indeed upon principle 1 / 

Referring to the case of Shama Purshad Roy Chow- 
dhryy. Hurro Purshad Roy Chowdhry, 10 Moore's Ind. 



1 See also Haji Hasam Ibrahim v. Manchdrdm Kaliandas, 
Ind. L. R. 3 Bom. 137 (1878).* 
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* ♦ 

App. 203 (1865), which turned upon the application of 
Bengal Regulation iii. of 1793, sec. 16, and in which 
Turner, L. J. observed that the 'provision applies* to 
cases in which the question to be determined in the 
cause is the same question as has already been heard 
and determined, and not to cases like the present in 
which new circumstances have intervened and altered 
the nature and character of the question to be deter- 
mined/ their Lordships observed, ' Here no new circum- 
stances at all have intervened ; ' and ' it seems to their 
Lordships that the matter in dispute throughout was the 
title of the talookdar of this talook to the land in 
question, and the possession which she had thereby 
acquired, and it is perfectly clear upon the proceedings 
in the earlier suit that her right in any way to this land 
was capable of being therein determined. The Court 
in that suit seems almost to have considered that the 
title now sued upon had been put forward and could 
not prevail, and that if the talookdar had any title at all, it 
was by way of taufir! Their Lordships thought that the 
case was almost identical with, or even stronger than the 
case of Odaya Taver v. Katama Natchiar, as the plaintiff 
was plaintiff in both suits, and as such she had in both 
suits the means of shaping her case as she chose. 

(§ 21.) In the case Odaya Taver v. Katama Natchiar, 
11 Moore's Ind. App. 50 (1866), the appellant had dis- 
claimed title under a will in the first suit, and attempted 
to set up the same will as the foundation of his title In 
the second suit ; under these circumstances Lord West- 
bury said (p. 73) : ' When a plaintiff claims an estate, 
and the defendant, being in possession, resists that 
claim, he is bound to resist it upon all the grounds that 
it is possible for him, according to his knowledge, then 
to bring forward/ and adds: 'The present 
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appellant might have insisted on the validity of the 
alleged will; but instead of doing so, when his suit 
c£me on to be heard and decided in the Court of final 
appeal, he in effect disclaimed all title under the instru- 
ment as a will, and insisted that it must be regarded by 
the Court as not being testamentary. There would be 
an end to all security in the administration of justice, if 
the course now taken by the appellant of setting up the 
will were allowed. On every ground, therefore, first on 
the general ground that wh^t was in issue must be 
taken to have been decided by the judgement ; secondly, 
upon the personal ground that the appellant, having 
used this document and abandoned all right to it as a 
will, cannot now use it for a different purpose, we are of 
opinion that there is no doubt as to the correctness of 
the determination of the Court below.' 

(§ 22.) This decision of Lord Westbury was referred 
to in the judgement of the Judicial Committee, and 
acted upon in the case of TekaitDoorga Persaud Singh v. 
Tekaitni Doorga Kunwari, Law Rep. 5 Ind. App. 149 (s. c.) 
Ind. L. R. 4 CaL 190, and 3 Cal. L. R. 31 (1878), where 
a family Custom of inheritance, which had been put for- 
ward in a former suit in which the plaintiff to the second 
suit was the unsuccessful party, was not allowed to be 
put forward by him in the second suit, the question in 
both suits being whether he or the defendant was 
entitled to the family property. 

It was* stated (Law Rep. 5 Ind. App. p. 155), ' If the 
defendant did not resist the claim in the former suit on 
the ground of the family custom, he is not entitled in the 
present suit to upset the former decision, because he 
failed to set up a custom which he ought to have relied 
on at the time. The decision in the former suit would 
be utterly useless if the present suit could be maintained. 

e 2 
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The plaintiff says, "On the strength of the aforesaid 
decree the defendant No. i," that is, the widow, "put your 
petitioner out of possession." If that decision was correct 
she was entitled to put him out % of possession. But in the 
next paragraph he says, " The cause of action arose from 
the date when your petitioner's dispossession took place." 
In effect he says that, although the mother took posses- 
sion under the decree in the former suit, the taking of 
possession under that decree gave him a right to sue her 
to recover the possession, back again from her. If such 

» * 

a suit could be maintained there would be no end to litiga- 
tion/ The case of Chinniya Mudaliv. Venkatachella Pillai, 
3 Mad. H. C. Rep. 320 was also cited, but it was observed 
that Sir C. Scotland in that case thought that the former 
judgement could be impeached, as the Court had refused 
in the first suit to allow the party who wished to impeach 
it to go into the case which he set up in the second suit. 
It was further stated (Law Rep. 5 Ind. App. p. 156) 
that the family custom 'was brought before the 
Court in the former suit. They say, As to the 
third ground, [defendant] attempted to give evidence 
that there is a family custom or koolachar, by which, in 
this family, females were excluded from inheritance. He 
did not make any averment to that effect in his written 
statement, and therefore did not, perhaps would not; 
pledge himself to it on oath or solemn affirmation. He 
did not give the plaintiff any warning that she would 
have to meet any such case. No issue was raised on it, 
and down to the time when he examined his witnesses, 
and even in his written grounds of appeal before us, 
there is no statement of the particulars of this custom 
or koolachar, the existence of which he now suggests. 
He does not even aver in his written grounds of appeal 
that such custom is proved/ 
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The case of Hunter v. Stewart was distinguished, 
as * there it was expressly stated that the equity in the 
stfcond suit was different from that which had been set 
up in the first suit, and that the allegations were also 
different. In this case, although the allegations are 
different the claim is the same.' 

This decision of 1878 shows that the Judicial Com- 
mittee cannot in 1872 have intended to depart from 
the rule laid down in Hunter v. Stewart. See also 
Amanat Bibi v. Imdad Hussain, Law Rep. 15 Ind. 
App. 106 (s. c.) Ind. L. R. 15 Cal. 800 (1888). In the 
case of Trilokenath Singh v. Partabnarain Singh, Law 
Rep. 15 Ind. App. 113 (1888) (s. c.) Ind. L. R. 15 Cal. 808, 
also, two wholly inconsistent cases were set up. In the 
first the plaintiff claimed under a will, and when his 
claim was defeated, he brought another suit claiming 
under a conveyance made by the widow as one entitled 
to the property assuming her husband to have died 
intestate. 

(§ 23.) The case of Bheeka*Lallv. Bhuggoo Lall, Ind. 
L. R. 3 Cal. 23 (1877), was decided on the authority of 
Denobundhods case. The plaintiff in that case was 
plaintiff in both suits, the first and the second. But in 
the first he sued for an account of a partnership between 
himself and the defendant, and in the second upon the 
footing of a partition of the partnership property which 
had been made before he instituted the first suit, in 
which, therefore, he had abandoned the partition and 
set up a case which was entirely incqnsistent with it. 

(§ 24.) In the case of Konerdv v. Gurrdv, Ind. L. R. 
5 Bom. 589 (1881), the case of Denobundhoo Chowdhry 
was relied upon in argument, but was not followed 1 . 



1 See also Shivram v. Narayan, Ind. L. R. 5 Bom. 27 (1880). 



54 ESTOPPEL BY MATTER OF RECORD. 

The facts were these: — The plaintiff sued (he 
defendants to obtain a share in the family property on 
the footing of a document of partition, which was hdid 
to be invalid, liberty being given to the plaintiff to sue 
again for a general partition, which he accordingly did, 
and he was met by the plea of res judicata when the case 
which had been decided in his favour went up to the 
High Court on appeal. Referring to the case of 
Denobundhoo the Court observed that it had ' been held, 
though not without some conflict of opinion, that a 
claimant, who has failed to recover property under one 
title, cannot bring a second suit to recover the same 
property by a different title. Assuming that that 
proposition is established, none of the authorities will 
carry us so far as we are asked to go in the present 
case/ and after referring to sec. 13 of Act X of 1877, 
Explanation II, 'It is possible that the plaintiff might, in 
his former suit, have made an alternative case, and 
prayed that if the Court should come to the conclusion 
that the title which he set up was a bad one, and that 
he was not entitled to the relief which he claimed, it 
should nevertheless award to him a different relief, 
founded upon a different and antagonistic cause of 
action/ The plaintiff might, we say, possibly have been 
allowed to combine two such grounds of attack in one 
suit ; but we cannot say that he ought to have done so. 
The injustice and inconvenience of insisting on such 
a procedure are very clearly pointed out by Garth, C. J., 
at p. 162 of the report of the full bench case already 
referred to/ (Ante, p. 3.) 

(§ 25.) In the case of Thdkore Becharji Rdndji v. 
Thdkore Pujdji Vaktaji, Ind. L. R. 14 Bom. 31 (1889), the 
plaintiff sued for partition and the suit was referred to 
arbitration, the arbitrator awarded partition, to be deferred 



RES JUDICATA— HUNTER V. STEWART. 55 

until certain debts were paid. The debts being paid the 
plaintiff demanded partition, which was refused. He 
then sued for partition, not on the award, but asked 
to be allowed to amend his plaint by adding a count 
on the award ; this was* refused. It was held that 
a subsequent suit on the award was not barred as 
res judicata. The case of Denobundhoo was cited, but 
distinguished on the ground of the plaintiff having 
asked to amend his case, but it was pointed out that 
the decision of the majority had been dissented from 
in Madras in the case of Tliyila Kandi Ummatha v, 
Thyikt Kandi Cheria Kanhamed, Ind L. R. 4 Mad. 308 
(1881). A similar view had been taken in the case of 
Sadaya Pillai v. Chinni, ib. % Mad. 352 (1879). See also 
Allunni v. Kunjusha, ib. 7 Mad. 264 (1883), and see 
Girdhar Manor das v. Ddydbhai Kalabhai, Ind. L. R. 
8 Bom. 174 (F. B.) (1882), Milvill, J. diss. See also Babu 
Lai v. Ishri Prasad Narain Singh, ib. 2 All. 582 (1878), 
where the case of Denobundhoo was considered by a full 
bench : Stuart, C. J., expressed his concurrence in the 
view taken by Garth, C. J.; see also Amir Zama 
v. Nathu Mai, ib. 8 All. 396 (1881). 

In a suit by the respondents upon a mortgage 
bond, the appellants set up that by a specific agreement 
they were entitled to set off rents due by the respondents 
as tenants against the mortgage debt, and alleged an 
intention to sue separately for these rents. They 
did not plead that they were entitled to have 
a general account taken, and to have the respondents' 
decree limited to the balance in their favour. 
On . failure to prove the alleged agreement, the 
respondents obtained a decree without any deduction 
for rents. 

The appellants subsequently obtained decrees for 
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rents, and the respondents at a sale in execution of 
their decree on the mortgage purchased the mortgaged 
estate after obtaining leave to bid. • 

The appellants afterwards sued to set aside their 
sales and to have the mortgage debt extinguished by 
setting it off against the rents, relying upon an equity 
in their favour to have an account and a set off of the 
rents against the mortgage debt 

The Judicial Committee were disposed to think that 
the circumstances on which the appellants relied did 
raise such an equity in their favour, but entertained 
no doubt that the proper occasion for enforcing this 
equity would have been in defence to the mortgage 
suit, and as the appellants had not only abstained 
from putting it forward then, but had stated their inten- 
tion of bringing a separate action for recovery of the 
rents, a proceeding which would have been wholly 
unnecessary if their present plea had been urged and 
given effect to, considered that their plea was within 
the meaning of sec. 13 t>f the Code of Procedure of 
1882, a matter which ought to have been made, ground 
of defence in the former suit and that the appellants 
were therefore barred from insisting on it, exceptione 
ret judicatae, Mahabir. Pershad Singh v. Macnaghten, 
Law Rep. 16 Ind. App. 107 (1889) \ 



1 See Watson 4' Co. v. Dhonendra Chunder Mookerjee y Ind, 
L. R. 3 Cal. 6 (1877), a suit on a lease held not barred by 
a previous suit for use and occupation. Bheeka Lall v. 
Bhuggoo Lall, ib. 23 (1877), following Denobundhod 's case. 

Radhananth Kunda v. Land Mortgage Bank y ib. 6 Cal. 559 
(s. c.) 8 Cal. L. R. 10 (1880) distinguished from that case. 

Gobind Mohun Chuckerbutty v. Sheriff, ib. 7 Cal. 169 (1881), 
a suit for money due on an account after a suit for an account, 
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(§ 26.) An estoppel by res judicata may be binding 
notwithstanding that the suit which raises it relates to 
a different subject matter, Rajah o/Pittapur v. Sri Rajah 
Row Buchi Sittava Gam, Law Rep. 12 Ind. App. 16 
(1884), in which case the father of the plaintiff, claiming 
the whole property of his grandfather, had contended 
that B was not the adopted son of the grandfather, and 
this contention was upheld. In a second suit the 
plaintiff claimed through his father to succeed as 



held not barred; see also Kalidhun Chuttapadhya v. Shiba 
Nath Chuttapadhya, ib. 8 Cal. 483 (1882). 

Jonmenjoy MuUick v. Dossmoney Dossee, ib. 714 (1881), suit 
to establish a lien under a mortgage, after a suit for the money 
due on the covenant ; not barred. 

Haji Hasam Ibrahim v. Manchdrdm Kaliandas, ib. 3 Bom. 
137 (1878), where it was held that the grounds of claim were 
so connected that they ought to have beeri submitted together 
in the first suit ; see also Shivdlingdyd v. Nagdlingdyd, ib. 
4 Bom. 247 (1878). 

Janaki Arnmdl v. Kdmalathanthtal, 7 Mad. H. C. Rep. 263 
(1873), where there was held to have been a waiver in the 
former suit of the ground put forward in the second. 

Muttu Chetti v. Muttan Chetti, ib. 4 Mad. 297 (F. B.) (1879), 
where the first suit, which was dismissed, was on an alleged 
promise to pay an antecedent debt, and the second on a written 
agreement, held not barred. Muttu Samarapuri Chetti v. Shan- 
muga Chetti, ib. 5 Mad. 47 (1881), where the plaintiff sued 
successively for money due under two partnership agreements 
relating to the same business, dated July 3 and 12, 1876, and 
the second suit was held barred. AUunni v. Kunjusha, ib. 
7 Mad. 269 (1863) follows, ib. 4 Mad. 308. Baldeo Sahai v. 
Bateshar Singh, ib. 1 All. 75 (1875) ) J<*du Lot v. Ram Gholatn, 
ib. 316 (1876) ; Narain Dat v. Bhairo Bukhshpal, ib. 3 All. 
189 (1880); and Sultan Ahmad v. Maula Baksh, ib. 4 All. 21 
(1881); all on the authority of Odaya Taver's case. Radhia v. 
Beni, ib. 1 All. 560 (1878J. 



58 ESTOPPEL BY MATTER OF RECORD. 

reversionary heir to the property left by B's son who 
had died without issue, and for that purpose contended 
that B was adopted by his grandfather. ' If ever there 
was a case in which the law of estoppel ought to apply, 
it appears to their Lordships'that this is such a case.' 
It appeared to their Lordships that the cases of Outram 
v. Morezuood, 3 East. 346, and Barrs v. Jackson, 1 Y, 
and C. C. C. 585, and on appeal 1 Phil. 583, did not 
establish the proposition that an estoppel is not binding 
unless the suit relates to the same subject matter, as 
in those cases the subjects of the two suits was 
different l . 

But a decree interdicting the defendants from building 
on a particular spot on their own land is no bar to 
a contention by them in a subsequent suit that they are 
entitled to build upon another part of their land, 
Parthasdradi v. Chinnakrishna, Ind. L. R. 5 Mad. 304 
(1882). 

(§ 27.) A somewhat analogous question arose on 
the provisions of the Lafld Acquisition Act X of 1870* 
In the case of Ndbodeep Chunder Chowdhry v. Brojendro 
Lall Roy, Ind. L. R. 7 Cal. 406 (s. a), 9 Cal. L. R. 117 
(1881), where Pontifex, J., expressed an opinion that no 
decision on a question of title under the Act, sec. 39, in 
order to ascertain who was entitled to the compensation 
money, and in what shares, should be treated as res 
judicata with respect to the title to other parts of the 
property, because although the parties summoned are 
bound by the decision on that issue as regards the com- 



1 See Nund Kishore Singh v. Huree Pershad Mundul, 
13 Suth. W. R. 64 (1870) ; Sundhya Mala v. Dabi Churu 
Dutt, Ind. L. R. 6 Cal. 715 (1881) ; Balkishan v. Kishan Lai, 
ib. 11 All. 148 (1888), at p. 156. 



\ 
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pensation money, it may be a small sum, and they may 
not think it worth their while to appear, and the 
proceedings differ considerably from a regular suit 

This point seems, however, to have been decided in 
a contrary sense by the Judicial Committee. 

In the case of Rajah Nilmoney Singh Deo v. Ram 
Bandu Roy, Ind. L. R. 7 Cal. 388 (s. c), 10 Cal. L» R. 393 
(1881), the suit was brought to establish the appellant's 
rights to certain village lands, fifty-eight bigas of which 
had been taken up under Act X of 1870, and his con- 
sequent right to receive 13,543 Rs. as compensation. 
Upon proceedings taken under the Act, the value of 
the lands was fixed at 15,681 Rs., and a question arose as 
to the apportionment of the money between the Rajah 
and his tenants, which was decided in favour of the 
tenants, the Rajah receiving only 84 Rs, He did not 
appeal, but instituted this suit, and the defendants (the 
tenants) contended that it was barred as res judicata 
under sec. 2 of Act VIII of 1859. The Rajah contended 
that the right to sue was expressly reserved to him 
under the proviso to sec. 40 of the Act, ' that nothing 
herein contained shall affect the liability of any person 
who may receive the whole or any part of any com- 
pensation awarded under this Act to pay the same to 
the person lawfully entitled thereto.' But it was held 
that this proviso only applies to persons whose rights 
have not been adjudicated upon under sees. 38 and 39. 
Here the claim was to the same compensation money 
representing the same land but in the case of Tekait 
Ram Chunder Singh v. S. M. Madho Kumari, Law 
Rep. 12 Ind. App. 188 (s. c), Ind. L. R. 12 Cal. 484 
(1885), where B held a subordinate tenure in a Ghat- 
wali estate of which the plaintiff was ghatwal, the 
plaintiff sued B, claiming the whole of the compensation 
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money in respect of certain land within the tenure 
which was taken up by the Government for the con- 
struction of a railway, and he claimed it on the ground 
that B was only a tenant at will liable to be ejected 
at any moment, and was therefore not entitled to any 
of the money. B contended that his tenure was 
permanent. He died pending the litigation, and his 
widows were substituted for him on the. record of the 
suit. It was decided that B was* only a tenant at will, 
and not entitled, nor were his widows representing his 
interests entitled, to any of the compensation money. 
From this judgement there was no appeal. 

The question whether the defendants had a per- 
manent tenure, or whether the plaintiff was entitled to 
resume at pleasure, was therefore directly and sub- 
stantially in issue between the parties, and was finally 
decided between them. 

The plaintiff subsequently sued the widows of B to 
resume the tenure. It was held that they were estopped 
from setting up the permanency of the tenure as 
a defence to that suit. 



I 
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CHAPTER IV; 

(§ 28.) The matter must have been heard and decided 
in a former suit between the same parties, or between 
parties under whom they or any of them claim, litigating 
under the same title, sec. 13 (ante, p. 5). 

1 Explanation V. — Where persons litigate bond fide iii 
respect of a private right claimed in common for them- 
selves and others, all persons interested in such right 
shall, for the purposes of this section, be deemed to 
claim under the persons so litigating. 

1 If there is one rule of law which is better known 
and approved than another, as being founded upon the 
most manifest justice and good sense,. it is this; that 
(except in the case of judgements in rem and judge- 
ments relating to matters of a public nature, which are 
governed by a different principle) no man ought to be 
bound by the decision of a Court of Justice, unless he 
or those under whom he claims were parties to the 
proceedings in which it was given/ Gujju Lall v. Futteh 
Lall, Ind. L. R. 6 Cal. 171 (F. B.) 1880, at p. 189 ; Tara* 
kant Bannerjee v. Puddomoney Dossee, 10 Moore's Ind. 
App. 476 (1866); Juggodumba Dossee v. Tarakant Ban- 
nerjee, 6 Cal. L. R. (P. C.) 121 (1880) ; Parbu Lai v. Mylne, 
Ind. L. R. 14 Cal. 401 (1887). 

(§ 29.) The nature and object of the former suit must 
be regarded in order to ascertain who was really and 
substantially the litigant. Thus in the case of The 
Zemindar of Pittapuram v. The Proprietor of the Mutta 
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of Kolanka, Law Rep. 5 Ind. App. 206 (s. c), Ind. L. R. 
2 Mad. 23 (1878), the plaintiff sued to recover possession 
of property as a part of his zemindari, setting forth that 
the premises in question had been occupied by his 
paternal grandmother, on whose death the defendant 
had taken wrongful possession. The defendant claimed 
to be legally entitled to the property, and contended 
that the plaintiff was precluded from sueing, by reason 
that he had already during his grandmother's lifetime 
brought a suit against her and the defendant's father to 
establish his right to the same property which suit 
had been dismissed. 

It appeared to the Judicial Committee that in the 
former suit the relief sought by the plaintiff was 
substantially to restrain the grandmother from acts of 
waste in alienating various properties which had 
belonged to her deceased husband by assigning them 
to her co-defendant ; but that as regarded the property 
now claimed, although it was mentioned in the plaint, 
no charge had been maSe that she had assigned it or 
intended to assign it to her co-defendant, nor was there 
any allegation to show that the co-defendant had any 
interest in it. The grandmother was, as to that 
property, substantially the only defendant. 

And it was held that under these circumstances the 
decision in the former suit was not a decision in a suit 
between the same parties or parties under whom they 
claimed. See also Ram Chunder Poddar v. Hart Das 
Sen, Ind. L. R. 9 Cal. 463 (1882) at p. 466. 

(§ 30.) Where a suit is brought in respect of a debt 
due by a deceased Hindu, a decree against the widow, 
although apparently it may be a decree against her per- 
sonally, is not to be considered as such, but as a decree 
against her as the representative of her husband's estate. 
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Is/tun Chunder Mitter v. Buksh Alt Soudagur, Marshall, 
614 (1863), approved of and followed in The General 
Manager of the Durbungah Raj v. Maharajah Coomar 
Ramaput Singh, 14 Moore's Ind. App. 605 (s. a), 10 
Beng. L. R. 294 (1872). See also Baijun Doobey v. Brij 
Bhookun LallAwusti, Law Rep. 2 Ind. App. 275 (s. c), 
Ind. L. R. 1 Cal. 133 (1875); Mohima Chunder Roy 
Chowdhry v. Ramkishore Acharjee Chowdhry, 15 Beng. 
L. R. 142 (1875), which were distinguished from the 
two former cases, the debts being personal debts of 
the widows. 

(§ 31-) When the parties are parties in fact, although 
not in name, as in the case of a father who buys an estate 
for himself, but has it conveyed (benatni) in the name 
of his minor son, an issue decided in a suit brought by 
the father in the name of his minor son regarding the 
property binds him in a subsequent suit in" which he 
himself raises the same isstie, Khub Chand v. Narain 
Singh, Ind. L. R. 3 All. 812 (1881). It is to be presumed, 
in the absence of evidence to the contrary, that a suit 
instituted by a benamidar has been instituted with the full 
knowledge of the real owner, and any decision made in 
such a suit will be as much binding on him as if it had been 
his suit. Gopinath Chobey v. Bhugwat Pershad, Ind. L. R. 
10 Cal. 697 (1884) at p. 705. But see Meheeroonissa Bibee 
v. Hur Cham Bose, 10 Suth. W. R. 220 (1868) ; Sitanath 
Shaha v. Nobin Chunder Roy, 5 Cal. L. R. 102 (1879), 
and Kalee Prosunno Bose v. Dinonath Bose Mullick, 19 
% Suth. W. R. 434 (s. c.) 11 Beng. L. R. 56 (1873), where 
it was held that on the evidence disclosing who is the 
real owner, he ought to be made a party to the suit, 
or he will not be bound. 

($ 320 The form in which the suit is brought, or the 
fact that the plaintiff in the one case was the defendant 
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in the other, is immaterial, Odaya Taver v. Katama 
Natchiar, n Moore's Ind. App. 50 (1866), and in the 
High Court at Madras, 2 Mad. H. C. Rep. 131 (1864) ; 
Tirumala Rau Sahib v. Pingala Sankara Rau } 1 Mad. 
H. C. Rep. 312 (1863), all applying the principle laid 
down in the case of Eastmure v. Laws, 3 Bing. N. C. 
450 (1839), where it was held that, when a verdict is 
found against a defendant on a plea of set off, he is 
estopped from suing the plaintiff for the demand spe- 
cified in the plea of set off. It had been urged 
that there was a hardship in concluding defendants 
by the result of a plea of set off, while a plaintiff 
who fails in any action may elect to be non-suited 
and bring a fresh action when he is better prepared. 
But it is the defendant's election to put such a plea 
of set off on the record, and if, before or at the 
trial, he wishes it, on proper terms the issue may be 
withdrawn, see p. 451 ; and see Gobind Chunder Koondoo 
v. Taruk Chunder Bose, Ind. L. R. 3 Cal. (F. B.) 145 
(1877). And the fact thaf there are other parties intro- 
duced in the subsequent litigation does not alter the 
case; the estoppel subsists between the parties who 
were parties to the former litigation, Mohidin v. Mu- 
hammad Ibrahim^ 1 Mad. H. C. Rep. 245 (1863). 

(§33.) When the same parties were contending in 
the former suit, in fact though not in form, as where 
they were co-defendants on the record, but their 
interests were different, and there was an issue 
between them which was decided ; its decision is a bar- 
to *a second suit or defence raising the same issue 
between them, when in the position of plaintiff and 
defendant. Mohidin v. Muhammad Ibrahim, 1 Mad. 
H. C. Rep. 245 (1863) ; Shadal Khan v. Aminullah Khan, 
Ind. L. R. 4 All. 92 (1881). 



RES JUDICATA— THE SAME PARTIES. 65 

Although the decision of a Court in a suitJbetween 
A and B may, in any subsequent proceedings between 
A and those claiming under him and B, and those 
claiming under him, estop the parties, yet, in a suit 
where both parties claim under A or under B there 
is no estoppel. 

X adopted Y> and Y having quarrelled with X sued 
him for maintenance as his adopted son. X denied 
the adoption, and the Court decided in favour of the 
adoption. X subsequently married and had a son Z. 
X died, and Y sued Z, claiming a share of X's estate. 
This suit was compromised, and Z married Y"s daughter. 

After the death of Z his widow claimed a share of the 
estate as his widow in a suit against other parties claim- 
ing as Z*s heirs. These heirjs contested the validity of 
her marriage with Z, on the ground of near relationship 
founded on the adoption of her father Y by her husband 
Z's father X, which made her Z's brother's daughter. It 
was held that the adoption could be questioned in this 
suit. Both the widow of Z and the alleged heirs of Z 
claimed under X f one of the parties to the suit for 
maintenance; neither of them claimed under Y f the 
other party to that suit, in which the question of Y's 
adoption had been in issue and determined, Vythilinga 
Muppandrv. Vijayathammdl, Ind. L. R. 6 Mad. 43 (1882), 
and the adoption was declared to have been invalid. 

(§ 34.) A decree against a Hindu widow in a suit the 
object of which is to recover or charge an estate of 
which she is the proprietress, holding a widow's estate, 
is binding upon the reversioner succeeding on her death 
to the estate, \ unless it could be shown that there had 
not been a fair trial of the right in that suit, or in other 
words, unless that decree could have been successfully 
impeached on some special ground, it would have been 
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an effectual bar to'any new suit in the Zillah Court by 
any person claiming in succession to [her] for assuming 
her to be entitled to, the zemindary at all, the whole 
estate would for the time being be vested in her, 
absolutely for some purposes, though, in some respects 
for a qualified interest ; and until her death it could not 
be ascertained who would be entitled to succeed. The 
same principle which has prevailed in the Courts of this 
country as to tenants in tail representing the inheritance 
would seem to apply to the case of a Hindoo widow, 
and it is obvious that there would be the greatest possi- 
ble inconvenience in holding that the succeeding heirs 
were not bound by a decree fairly and properly obtained 
against the widow/ Katama Natchiar v. The Rajah of 
Shtvagunga, 9 Moore's Ind. App. 532 (1863)^ at p. 604; 
see also Nugendir Chunder Ghose v. S. M. Kaminee 
Dossee, 11 Moore's Ind. App. 241 (1867), in which case 
the debt was held to be a personal debt of the widow 
and there was no estoppel, but the Judicial Committee, 
at p. 267, ' leave unimpaired the general rule that in a suit 
brought by a third person, the object of which is to 
recover or to charge an estate of which a Hindu widow 
is the proprietress, she will, as defendant, represent and 
protect the estate, as well in respect of her own as of 
the reversionary interest. In the present case she is 
charged by the plaintiffs with having sought to destroy 
the estate by causing it to be sold for arrears of reyenue. 
If such a charge be true the reversioners are entitled 
to recoup out of her life profits the money which is 
advanced to avert a sale, if they redeem, as they are 
entitled to do the actual salvor/ See also Mohima 
Chunder Roy Chowdhry v. Ram Kishur Achatjee Chouh 
dhry 7 15 Beng. L. R. 142 (1875) > Bramamoyee Dossee 
v. Kristo Mohun Mookerjee, Ind. L. R, 2 Cal. 222 (1876). 
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When the widow as plaintiff sues to recover the 
husband's estate held adversely to her by the defendant, 
a*decree against her would bind the reversioner as 
adverse possession against her, which would bar her 
right of suit on the ground of limitation, will also bar 
the reversioner, Nobinchunder Chuckerbutty v. Guru 
Persad Doss, Bengi L. R. Sup. Vol. (F. B.) 1008 (1868). 

A decree in a suit by a reversioner against the widow 
for a declaration that she cannot dispose of the property 
purchased by her out of the profits of her husband's 
estate, and that her alienation is null and void except as 
regards her own interests, will not bind a new rever- 
sioner should the plaintiff predecease the widow, 
although it ' would be so strong an authority in point 
as to deter either party froni disputing it/ IsriDutt Koer 
v. Mus& Hansbutti Koerain, L. R. 10 Ind. App. 150 
(1885), at p. 157, or in a suit to restrain waste brought 
by a reversioner who subsequently predeceased the 
widow, as against the new reversioner. Zemindar of 
Pittapuram v. The Proprietor of the Mutta of Kolanka, 
Law Rep. 5 Ind. App. 206 (1878). 

A decree in a suit to set aside an adoption where the 
plaintiff sued the widow after her husband's death, who 
under colour of the adoption applied for a certificate 
under Act XX of 1841 to collect the debts of her hus- 
band's brother, will not it seems bind the reversioner, 
Brojokishore Dossee v. Sreenath Bose, 9 Suth. W. R. 
463 (1868), at p. 465 ; Ranee Bromomoyee v. Rajah Anund 
Lall Roy j 19 ib. 419 (1873), ancf where a suit was brought 
by a widow to set aside the adoption by her daughter- 
in-law in respect of the reversionary interest in her son's 
estate, contingent upon her surviving her daughter-in- 
law, the Judicial Committee expressed a doubt whether 
a decree in such, suit would be binding on any other 

F 2 
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reversioner except the plaintiff, Jumoona Dassya 
Chowdhrani v. Bamasoonderai Dassya Chowdhrani, Law 
Rep. 3 Ind. App. 72 (1876) at p. 84. See also Noggendro 
Chundro Mittro v. Sreemutty Kishen Soondoty Dasse, 
19 Suth. W. R. (P. C.) 133 (1873). 

(§ 35-) Where a widow held her husband's estate 
under his will constituting her the representative of his 
estate and giving her power to dispose of it, the person 
in whose favour she did dispose of it was held to be 
bound by a decree in a suit to which she was a party, 
declaring that the will had subsequently been revoked 
by the testator, Pertab Narain Singh v. Trildkinath 
Singhy Law Rep. 11 Ind. App. 197 (1884). 

(§ 36.) Where the appellant having been a party to a 
former suit in which the respondent obtained a decree 
for possession of an estate as mother and heiress of the 
last proprietor, the appellant having set up a family 
custom of inheritance in support of his case. Although 
this decree barred the appellant from setting up the 
family custom in a suit * brought for the purpose of 
showing that he was entitled to possession during the 
lifetime of the respondent, he would not be debarred 
from showing, after her death, in case he should survive 
her, that he would be entitled under such custom to 
succeed her, Tekait Doorga Persaud Singh v. Tekaitni 
Doorga Kunwari, Law Rep. 5 Ind. App. 149 (s. c), Ind. 
L. R. 4 Cal. 190 and 3 Cal. L. R. 31 (1878). 

(§ 37.) A decree against the presumptive reversioner 
after the estate of a Hindu female under the law applic- 
able in Lower Bengal does not, ft seems, estop the 
reversioner at the date of her death, she having survived 
the presumptive reversioner. 

A Hindu lady in Lower Bengal entitled to an estate 
in the property of her late father as his daughter and 
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her son the presumptive reversionary heir to it, obtained 
a decree against a more remote reversioner in a suit for 
pbssession of the property. 

Her son had been put.into possession of the property 
by her as her manager and sold it to A, he himself 
having no interest in it except a reversionary interest 
contingent upon his surviving his mother. She ratified 
the conveyance, to which she was not a party, seven 
years afterwards. Her son predeceased her and the 
person against whom the decide had been made became 
the next reversioner. He had been a witness to the 
deed of ratification, but it was held on the authority of 
Rajlaki Debia v. Gakul Chandra Chowdhry t 3 Beng. L. R. 
(P. C), 57 (1869), and under the circumstances of the 
case, that this did not pro\«e that he knew the contents 
pf the instrument or assented to it. And it was also held 
that the conveyance conveyed only the mother's interest, 
and that the decree in the former suit was no bar to a 
suit by the new reversioner to recover possession of the 
property from the representation of A, the purchaser, 
Ram Chunder Poddar v. Hart Das 'Sen, Ind. L. R. 9 Cal. 
4&3 (1882). It was argued that the conveyance by the 
son, then next reversioner, with the widow's ratification, 
bound the real reversioner, and the case of Mohunt 
Kishengeer v. Bugseet Roy, 14 Suth. W. R. 379 (1870) 
was quoted, but it was thought questionable whether 
that case was rightly decided [there are cases to the 
contrary quoted in Mayne's Hindu Law and Usage, 
§ 546], and the two cases were not identical, as there the 
parties joined in one deed of conveyance, whereas here 
the conveyance by the son was made several years before 
his mother ratified it. 

(§ 38.) A Hindu son in a joint family (Mitakshara) 
becomes entitled by birth, and in his own right, a right 
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which he can enforce against his father ; he does not 
claim tiQder his father within the meaning of sec. i^Ram- 
naraihv,. jSts^eshar.Prasact f Ind. L.'R. 10 All. 411 (1888), 
at p. 413. It was contended *n % that case that the father 
was litigating in a representative capacity and it was 
sought ineffectually to apply Explanation V, ante, p. 61, 
see also post, p. 72, where the same point was .made in 
the case of a&arnavan of manager of a Malabar tarwad 
or family. 

Although the father of % joint Hindu family governed 
by the Mitakshara or Mithilla law has power in certain 
cases to alienate the family property, including the shares 
of his sons ; yet a decree passed against the father in a 
suit to whicli the sons are not parties, and a sale of the 
family property under the dccree 4 does not preclude the 
sons from suing to establish, if they can do so, that th§ 
action of the father in dealing with the property was 
improper and that consequently the proceedings were not 
binding upon them and do not affect their interests in the 
property. Thus in the case of Mus& Nanomi Bbuasina 
v. Modun Mohun, Law Rep. 13 Ind. App. 1 (1885). G, 
the father and head of a joint family of Hindus, subject 
to the Mitakshara and Mithilla law, succeeded to the 
ancestral family property and some ancestral debts 
were due when he succeeded, he incurred other joint 
family debts, on which a decree was obtained and the 
whole ancestral family property was put up for sale. In 
such a case the question what property passes by the 
sale depends upon the nature of the debt — as, whether 
or no it was incurred for immoral purposes — and upon 
the intention of the parties. 

The Judicial Committee referring to two principles of 
the Mitakshara law, (1) that a son takes a present vested 
interest jointly with his father in ancestral estate, and (2) 
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that he is legally bound to pay his father's debts, not 
incurred for immoral purposes,. observed that sufficient 
ca»e had not always been taken ' to distinguish between 
the question hqW far the eiitirety of the joint 'Estate is 
liable to anWey A the father's debt, and the question how 
far the/Sons canjbijp precluded by proceedings taken by 
or agajnfct the father alone fr6m disputing that liability. 
Destructive as it may be of the principle of independent 
coparcenary rights in the sons, the decisions have for 
some time established the principle that the sons cannot 
set up their right against their father's alienation for an 
antecedent debt or against the creditors' remedies for 
their debts, if not tainted with immorality. On this 
important question of the liability of the joint estate their 

Lordships think that there is now no conflict of authority.' 

• • • • • • . 

* ' All that the sons can claim is that, not being parties to 
the sale or execution proceedings, they ought not to be 
barred from trying the fact or the nature of the debt in 
a suit of their own V • 

(§ 39-) I n execution of a mortgage decree against A 
and his son, five other sons, the family being governed 
by the Mitakshara law, claimed to have their shares 
released, and they were released. The decree holder 
was held to be entitled to sue the whole of the sons for 
a declaration that the property was liable and that they 



1 They may sue, but the onus is upon them and not upon 
the creditor, Bhagbut Pershadv. Muss? Girja Koer, Law Rep. 
15 Ind. App. 99 (1888). Each case must depend upon its 
own circumstances in ascertaining what property passes at 
any sale in execution of a decree against their father* 
Simbhunaih Panday v. Golab Srngh, ib. 14 Ind. App. 77, 
at p. %2. 
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were each of them also personally liable, Sitanath 
Koer v. The Land Mortgage Bank, Ind. L. R. 9 Cal. 888 
(s. a), 12 Cal. L. R. 574 (1883), approved and followed 
in Rdmdkrishna v. Namasivaya, Ind. L. R. 7 Mad. 295 
(F.B.), 1884. # ' " 

(§ 40.) A decree against a karta or manager of 
a joint Hindu Bengal family does not conclude the other 
members of the family, Chandra Roy v. Magautara 
Dassya, Ind. L. R. 10 Cal. 924 (1882). The karnavan x / A 

(or managing member) of a Malabar tarwad (family) 
is in a -similar position to a Hindoo father under 
the Mitakshara law, the other members of the family 
are bound by his acts relating to the family pro- 
perty, if they are proper acts, but they are not 
estopped by a decree against him from questioning the 
propriety of his acts leading tc? the suit in which tte 
decree was passed, Vdsudeva v. Ndrdyana, IncL L. R. 
6 Mad. 121 (1882), Thenju v. Chimmu, ib. 7 Mad. 413 
(1884). 

In the former of these Cases it was sought to establish 
that the family were bound by a decree in a suit against 
the karnavan, as a representative litigant as described 
in Explanation V to sec. 13, but this was negatived on 
the authority of the case of Hazir Gazi v. Sonatnonee 
Dassee, ib. 6 Cal. 31 (s. c), 6 Cal. L. R. 516 (1880), where 
it was held that the explanation was inapplicable to 
members of a Hindu family, co-sharers under the 
Bengal law. The proper course would be to make the 
members of the family parties to the suit, or to proceed 
under sec. 30 of the Code of Procedure, and it was held 



1 See Varanakot N dray an v. Varanakot N dray an, Ind. 
L. R. 2 Mad. 328 (1880), in which a description is given of 
the position, powers, and responsibilities of the karnavan. 
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in Varanakot Ndrdyan v. Varanakot Ndrdyan, ib. 
2 Mad. 328 (1880), -see p. 332, that Explanation V is not 
limited to a suit under sec. 30 in which the parties 
must have notice — and is applicable to suits of a public 
nature, while Explanation V # is confined to private 
rights, and to cases in which the number of the parties 
to be bound is limited 1 . 

(§ 41.) One co-sharer of an estate cannot be bound by 
a decision in a suit for rent brought by another co-sharer 
against a tenant. ' No question of res judicata can 
possibly ar^se. The test is mutuality. If the former 
suit had been dismissed could it have been said that 
the noiv plaintiffs were barred ? Might they not have 
said, we have had and have to do with our own shares, 
we neither know nor care ajpout other people's shares ; 
wny should we have meddled in that suit ? ' Surender- 
nath Pal Chowdhry v. Brojonath Pal Chowdhfy, Ind. 
L. R. 13 Cal. 352 (F. B.) 1886, at p. 356. 

(§ 42.) Explanation V (ante, p. 61) 'only applies to 
cases where several different persons claim an easement 
or other right under one common title, as^for instance 
where the inhabitants of a village claim by custom 
a right of pasturage over the same tract of land or to 
take water from the same spring or well/ Kalishunker 



1 Act XIV of 1882, sec. 30, enacts that 'Where there are 
numerous parties having the same interest in one suit, one or 
more of such parties may, with the permission of the Court, 
sue or be sued, or may defend, in such suit, on behalf of all 
the parties interested. But the Court shall in such case give, 
at the plaintiff's expense, notice of the institution of the suit 
to all such parties either by personal service or (if from the 
number of the parties or any other cause such service is not 
reasonably practicable) by public advertisement, as the Court 
in each case may direct' 
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Doss v. Gopal Chunder Dutt, Ind. L. R. 6 Cal. 49 (s. c), 
6 Cal. L. R. 543 (1880), citing Arlettv. Ellis, 7 B. and C. 
346, and Blewett v. Tregonning, 3 Ad. and E. 554. • 

(§ 43-) Sec. 43 of the Indian Evidence Act I of 1872 
'admits all judgement^ not as res judicata, but as 
evidence, although they may not be between the same 
parties, provided they relate to matter of a public nature 
relative to the inquiry,' Gujju Lall v. Futteh Loll, ind. 
L. R. 6 Cal. 171 (F. B.), 1880, at p. 191. 

In the case of the Mayor of York v. Pilkington and 
others, 1 Atkyns 282 (1737), a bill of peace to prevent 
multiplicity of suits was brought to quiet the plaintiffs 
in a right of fishery in the river Ouse, of which they 
claimed the sole fishery for a large tract, against the 
defendants, who, as it was suggested by the bill, 
claimed several rights, either as lords of the manors, or 
occupiers of the adjacent lands, and also for a discovery 
and account of the fish taken. 

The defendants demurred to the bill as being 
a matter cognizable onty at law, and Lord Hardwicke 
allowed the *demurrer, stating : ' Such a bill against so 
many several trespasses is improper before a trial at 
law. A bill may be brought against tenants by a lord 
of a manor for incroachments, &c, or by tenants against 
a lord of a manor as a disturber, to be quieted in the^ 
enjoyment of their common ; and as in these cases 
there is one general right to be established against all, 
it is a proper bill, nor is it necessary all the commoners 
should be parties — so likewise a bill may be brought 
by a parson for tithes against parishioners or by parish* 
ioners to establish a modus, for there is a general right 
and privity between them, and consequently it is proper 
to institute a suit of this kind. There is no privity at 
all in this case/ 
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But on a second argument, Lord Hardwicke held that 
it was a proper bill, and overruled the demurrer, for 
1 although the case did differ from the cases of lords and 
tenants, parsons and parishioners, where there is one 
general right and a privity between the parties, yet there 
were cases where bills of peace have been brought, 
though there has been a general right claimed by the 
plaintiff and yet no privity between the plaintiffs and 
defendants, nor any general right on the part of the 
defendants where many more might be concerned than 
those brought before the Court, such as are bills for 
duties as in the case of the City of London v. Perkins, 
4Bro. Par, Ca. 158, in the House of Lords, where the City 
of London brought only a few persons before the Court, 
who dealt in those things whereof the duty was claimed 
to establish a right to it, and yet all the king's subjects 
may be concerned in this right.' See Jenkins v. Robert- 
son t Law Rep. 1 Sc. App. 117 (1867), where it was held 
that an action of interlocutor to establish a right of way 
binds the public. 

See also Commissioners 0/ Sewers v. Gellatly } Law 
Rep. 3 Ch. Div. 610(1876), Jessel } M. R., citing Mayor of 
York v. Pilkington } 1 Atk. 282 (1737), said, p. 615, that 
1 he understood the rule of the Court of Chancery, ever 
since Lord HardwickJs time, to have been this, that 
where one multitude of persons were interested in 
a right, and another multitude of persons interested in 
contesting that right, and that right was a general right 
— and it was utterly impossible to try the question of 
the existence of the right between the two multitudes 
on account of their number — some individuals out of 
one multitude might be selected to represent one set of 
claimants, and another set of persons to represent the 
parties resisting the claim, and the right might be 
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finally decided as between all parties in a suit so 
constituted. No doubt the plaintiffs must have the 
right of selecting the defendants unless the persons 
interested in resisting the claim chose to file a bill to 
establish their rights, in which case the two suits would 
go on together as cross suits/ . . . ' If Mr. G. could show 
fraud or collusion, or anything of that sort, or show 
that the Court was cheated into believing that the case 
was fairly fought or fairly represented, when in point of 
fact it was not, then he jvas entitled to the same benefit 
of such a defence as anybody else in a similar case. 
Again, all that was finally decided was the existence 
of a general right of common, and it was open to 
Mr. G. to show that he had special ground of 
exemption : the decree \gas not final against him for 
any other purpose except the establishment of the 
general right/ 

(§ 44.) The acts of a mortgager prior to the mortgage 
bind his mortgagee, Radhamadub Holdar v. Monohur 
Mookerji, Law Rep. i5*Ind. App. 97 (1888), (s.c), Ind. 
L. R. 15 Cal. 756, but his acts subsequent to the mortgage 
do not ; so that a suit by the mortgager subsequent to his 
mortgage, and not brought at the instance or with the 
concurrence of the mortgagee, does not bind the latter, 
Benomalee Nag v. Koylash Chunder Dey, Ind. L. R. 
9 Cal. 692 (1878), citing Dooma Sahoo v. Joynarain 
Lall, 12 Suth. W. R. 362 (1869) ; Krishndji Laksh- 
man Rdjvddi v. Sitdrdm Marrdrrdv Jakki, Ind. L. R. 
5 Bom. 496 (1880). A purchaser from the mortgager is 
in the same position, whether he purchase pendente 
lite, Radhamadub Holdar v. Monohur Mookerji (supra), 
or in execution of a decree, or otherwise, Poreshnath 
Mookerjee v. Ananthnath Deb } Law Rep. 9 Ind. App. 147 
(1882). 
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(§ 45-) Where two persons each claim title to land in 
the possession of a tenant, and one of them sues the 
tenqpt for rent in a competent Court, and the other 
intervenes and claims title, and the issue is contested 
and finally decided that thte tenant should pay his rent 
to one of them, the title cannot be contested in a subse- 
quent suit between the two claimants, Gobind Chunder 
Koondoo v. Taruk Chunder Bose 9 Ind. L. R. 3 Cal. 145 
(1877). 

A lessee claims under his lessor but a lessor does not 
claim under his lessee, so that a*decision in a suit by the 
lessee to eject a stranger does not bar a suit by the 
lessor against the same person with the same object, 
Rambrohmo ChuckerbHtty v. Bunsi Kurtnokar, 11 Cal. 
L. R. 122 (1882) ; Brojo Behari Mitter v. Kedarnauth 
Mozumdar> Ind. L. R. 12 Cat 580 (1886). 

(§ 46.) The purchaser of land at a sale by the 
Government for the recovery of arrears of revenue, 
under the sale laws, buys free of encumbrances, and is 
therefore not bound by the decision in a suit brought 
by or against the former owner, Narain Chunder 
Chowdhry v. Tayler, 3 (Cal. L. R. 151 (1878). 

(§ 47.) A decision of a material issue in a suit against 
one who is the representative of an estate bars a suit by 
the true owner on the same issue, Shivalingdyd v. 
Nagdlingdyd, Ind. L. R. 4 Bom. 247 (1878). And a repre- 
sentative of the person is bound by a decree against the 
person whom he represents, but it is essential that there 
should be an adjudication as to the fact that he is 
representative, Kanai Lai Khan v. Sashi Bhuson Biswas, 
Ind. L. R. 6 Cal. 777 (1881), (s. c), 8 Cal. L. R. 117 \ 



1 Where one of the parties to a suit dies and no steps are 
taken to revive the suit by the legal representative, and the 
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It has been held in Madras thai a priest of a temple 
as the representative of a former priest, is bound by 
a decree in a suit brought by the latter to establish his 
right to damages for the invasion of his rights as priest, 
Archakam Srinavasa Dikshcttuln v. Udayagiry Anantha 
Charlu } 3 Mad. H. G Rep. 349 (1869). 

(§ 48.) In the case of King v. Hoare, 13 M. and W. 
494 (1844), Parke B. said, at p. 509, ' If there be a breach 
of contract or wrong done, or any other cause of action « 

by one against another, and judgement be recovered in 1 

a Court of Record, the jfidgement is a bar to the original ' 

cause of action, because it is thereby reduced to 
a certainty, and the object of the suit attained, so far as 
it can be at that stage; and it*would be useless and 
vexatious to subject the defendant to another suit for 
the purpose of obtaining *the same result. Hence the 
legal maxim, Transit in rem judicatam, the cause of 
action is changed into matter of record, which is of 
a higher nature, arid the inferior remedy is merged in 
the higher. This appears to be equally true when there 
is but one cause of action, whether it be against a single 
person or many. The judgement of a Court of record 
changes the nature of that cause of action, aqjl prevents 
it being the subject of another suit, and the cause of 
action, being single, cannot afterwards j^e divided into 
two. Thus it has been held, that if two coftjmit' a joint 
tort, the judgement against one* fe, ^of itself, without 



* ** ~** 



-?• 



suit abates or is dismissed, no fresh -sttit^caif; be brought 
(sec, 371 of Act XIV of 168^, Thi& tyas ri#t so under 
Act VI I J of 1859, which contained *io snnilar provision. 
The legal representative could- sue ag&ih, Bepin Behdri 
Bundopadhya 'v.. Brejohafh Mookfiopadfiyfy Intd. L.. R. 8 Cal. 
3 5I (i882)v - •' * V •* , 7:-\ 'V • ' 
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execution, a sufficient bar to an action against the other 
for the same cause, Broome v. IVootton, Yelv. 67 (s.c), 
Crp. Jac. 73, and Moor, 762. And though, in the report 
in Yelverton, expressions are used which at first sight 
appear to make a distinction between actions for 
unliquidated damages and debts, yet upon a comparison 
of all the reports, it seems clear that the true ground of 
the decision was not the circumstances of the damages 
being unliquidated \ Chief Justice Popham (Cro. Jac. 74) 
states the true ground. He says, ' if one hath judge- 
ment to recover in trespass against one, and damages 
are certain' (that is, converted into certainty by the 
judgement), ' although he be not satisfied, yet he shall 
not have a new actioif for this trespass. By the same 



1 Yelv. 67: 'And a difference was taken by the whole 
Court, where the Demand and Recovery is of a Thing 
certain, and where of a Thing uncertain. As where two are 
bound in ;£ioo to J. S. jointly and severally, there Recovery 
and Execution against one is no Bar against the other; for 
Execution is not any satisfaction of the ;£ioo demanded; 
according to the Boofe 4 H. 7. 22, E. 4, and Br. Cases. 
But where a Trespass is committed by .two, which rests 
only in daihages, and the plaintiff recovers against one, and 
has Execution, there is a good bar against the other. Immo 
it was agree4 Aat the very Judgement is a sufficient Bar ; for 
Transit in^ fern judicatant, and the Thing incertain is now by 
the Judg^.ln^ltt.'madfc > 'twtain, and so altered #nd changed into 
anothef Nature titan it Ws at first ; and therefore he cannot 
resbrfc to demand fljp. Incertain ty again, for the first Judgement 
shallhe a: Bar to it ~ The Law is the same of a Battery com- 
mitted by seve"rat'an<J a Recovery against one, in art Action 
afterwards against >th£J. ojther for the same Battery/ the 
Recovery is a. bar; .as it wa^ Jthis very* Term agreed 
between Hicfamtt^ N Poyjis* and his 

servants for the baitety of • Hic&fitqn. 9 • * 
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reason e contra if one hath cause of action against two, 
and obtain judgement against ons, he shall not have 
remedy against the other ; and the difference between 
this case and the case of debt and obligation against 
two is, because there every oiie of them is chargeable, 
and liable to the entire debt ; and, therefore, a recovery 
against one is no bar against the other, until satisfac- 
tion/ And it is quite clear that the Chief Justice was 
referring to the case of a joint find several obligations, 
both from the argument of counsel, as reported in Cro. 
Jac, and the statement of the case in Yelverton. We. 
do not think that the case of a joint contract can, in this 
respect, be distinguished from a tort. And at p. 506, 
1 where judgement has been obtained for a debt, as well 
as a tort, the right given by the record merges the 
inferior remedy by action for the same debt or tort against 
another party/ 

A decision of Chief Justice Marshall of the Supreme 
Court of the United States, Sheehy v. Mandeville, was 
quoted in argument as *being contrary to this con- 
clusion, but it was considered that the reasoning 
attributed to him by that report was not satisfactory 
to the Court, and another case was referred to in which 
that authority was cited and considered, and in which 
the Supreme Court of Massachusetts decided that, in 
an action against two on a joint note, a judgement 
against one was a bar, Ward v. Johnson, 15 Tyng's 
Reports, 148. See also Brinsmead v. Harrison, Law 
Rep. 7 C. P. 547 (1872), a case of a tort. 

This rule has been applied and adopted in India, as 
a matter of principle. See Nathoo Lall Chowdhty v. 
Shoukee Lall, 10 Beng. L. R. 200 (1872), Hemendro 
Coomar Mullick v. Rajendro Lall Moonshee, Ind. L. R. 
3 CaL 353 (1878), Gorusami v. Chinna Manar, ib. 5 Mad. 



1 
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37 (1881), where however the supposed hardship of 
the rule was adverted to, but the Court felt bound by 
authorities, at any rate on the original side of the Cpurt. 

Vice-Chanqellor Knight Bruce in the case of ex parte 
Waterfall, 4 De G. & Sm. 199, (s.c), 20 L.J., N/S* 
Bankruptcy p. 5, nom. ex parte Jones (1851), held that 
a creditor of a firm of three, two of whom resided in 
America, and who recovered judgement in England 
against the third alone, who resided in England, and 
who afterwards became bankrypt, could prove against 
the joint estate, notwithstanding the separate judgement. 
He thqught that the decision in the case of King v. 
Hoare did not apply, as the parties were out of the 
jurisdiction. 

But the principle laid dovn. in King v. Hoare has 
been affirmed and justified on principle as a fair rule by 
a large majority of the House of Lords in the case of 
Kendall v. Hamilton, Law Rep. 4 App. Cas. 504 (1879), 
(Lord Penzance dissenting) as a general rule of law *. 

(§ 49.) But in administering* the assets of a deceased 
or bankrupt partner, - whose death or bankruptcy has 
taken place before the first suit, equity treats the 
partnership debt as joint and several, not, as Earl Cairns 
explains (p. 577), that a Court of Equity altered or 
changed a legal contract, but merely that the Court, in 
order, before distributing the assets, to administer all the 
equities existing with regard to them, would go behind 
the legal doctrine, that a partnership debt survived on 
a claim against the surviving partners only, and would 
give the creditor the benefit of the equity which the 
surviving partner might have insisted on. See also the 



1 See Cambefort v. Chapman, Law Rep. 19 Q. B. D.229. 
(1887). 

G 
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remarks of Lord Eldon in ex parte Williams, u Ves. jr. 

3 (1815) at p. 5 1 . And Earl Selbarne in Law Rep. 

4 App. Cas. at p. 538, says : ' There is (as it seems to 
me) only one really consistent explanation of the course 
of practice when taken in connexion with the rule in 
bankruptcy, and with the general principles of law and 
equity, viz. : — that derived from the doctrine "jus accres- 
cendi inter mercatores locum non habety " see also Beckett 
v. Ramsdale, Law Rep. 31 C. D. 177 (1885), at p. 185, 
Sir/. Hannen, p. 189 Bowen, L.J. and p. 192 Fry, L.Jl; 
see also Dhunput Singh v. Sham Soonder Mitter, Ind. 
L. R. 5 Cal. 291 (1879), (s. c), 4 Cal. L. R. 501, a case of 
a joint and several debt/ 



1 Ex parte Williams, 11 V6s. jr. 3 (1815): 'Upon a disso- 
lution of partnership by the retirement of a partner, followed 
by bankruptcy, the right of the joint creditors against joint 
property remaining in specie depends upon the bona fides. 

* The transaction in this case having that character, the 
petition of joint creditors Was dismissed/ 
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CHAPTER V. 

(§ 5<>.) The Court which has adjudicated in the former 
suit must have been a Court of jurisdiction competent 
to try the subsequent suit or the suit in which the suit 
or issue already adjudicated upon has been subsequently 
raised, sec. 13 {ante, p. 6). 

Some difference of opinion arose on the question of 
the competency Courts of limited jurisdiction to pass 
decrees which would be conclusively binding inter partes, 
owing to the fact that in suits for rent triable by the 
Revenue Courts, it was the practice for third parties to 
intervene, and to raise the question of title to the land 
against the person claiming the rent as landlord; although 
interventions were discouraged in these suits in the 
Revenue Courts, they were not uncommon. Again, 
the jurisdiction of Civil Courts of different grades 
in India, is limited by the pecuniary value of the matter 
in dispute, the Court of lowest grade having jurisdic- 
tion to try original suits up to a certain value, with an 
appeal on the whole case, including an appeal against 
the finding of facts to the Judge, and a second appeal 
on points of law only to the High Court, while the 
Judge or Subordinate Judge having concurrent juris-* 
diction with the Judge, has jurisdiction to try all suits 
up to any amount or value, with an appeal on the whole 
case, including an appeal against'the finding ,on facts to 
the High Court. The Small Cause Courts also have 

g 2 
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jurisdiction in certain classes of cases, but have no 
jurisdiction to try questions relating to the title to 
immoveable property. • 

(§ 51.) Under the Bengal Rent Act X of 1859, a Col- 
lector of Revenue had jurisdiction to try suits for rent. 
In the course of the trial of a suit for rent it became 
necessary for him to enquire into the question of the 
validity of a bond. He had no jurisdiction to try a suit 
upon the bond, his decision as to its validity was inci- 
dental and for the purpose of the rent suit only, and 
no bar to a subsequent suit upon the bond, Muss? Edun 
v. Muss? Beechun, 2 Ind. Jur. (N.S.) 264 (s.c.) 8 Suth. 
W. R. 175 (1867). In the suit for rent coming before 
the Collector, the bond was set up in defence. If the 
bond was genuine only 75)6 Rs. were due for rent, if 
it was not genuine 3,500 Rs. were due. Consequently 
in order to determine how much was due for rent, the 
Collector was obliged to determine on the validity or 
the reverse of the bond. He determined in favour of 
the validity of the bond. Afterwards the plaintiff sued 
in the Civil Court to recover the debt upon the bond, 
10,000 Rs., and the previous decision of the Collector 
was set up as a bar to the suit under the plea of res 
judicata. 

The case was heard on appeal by a Full Bench 
of the High Court at Calcutta. The learned Chief 
Justice, Sir Barnes Peacock^ in delivering the judge- 
ment of the Court said: 'This then is a suit which 
could not be tried by the Collector. It could be tried 
by the Principal Sudder Ameen under the direction 
of the Judge, or tried by the Judge himself, but in 
either case a regular appeal would lie to this Court 
upon the merits, and not merely a special appeal. If 
the decision of the Collector was conclusive upon the 
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Lower Coufts, it is conclusive upon this Court on 
appeal, and however large the amount in dispute is, the 
Crfurt would be precluded from trying the question, 
notwithstanding the correctness of the decision of the 
Collector could not be brought before this Court in 
regular appeal. The suit in the Collector's Court was 
for 3,500 Rs., and the decree awarded 756 Rs. If the 
parties had been dissatisfied with the Collector's deci- 
sion, the regular appeal (upon facts) was to the Judge, 
with a special appeal to this .Court. The decision of 
the Judge upon the fact whether the bond was genuine 
or not would have been final. If it be held that the 
decision of the Collector was final, the whole course of 
procedure with reference to appeal from the ordinary 
Courts of Civil Judicature would be entirely changed. 
The decision of the Collector would be conclusive and 
binding upon the facts, however large the amount 
claimed upon the bond in the suit in the Civil Court, 
and however small the amount in dispute for rent was 
in the suit before the Collector whose decision is now 
set up as conclusive by way of estoppel.' 

The same learned Judge in delivering the judge- 
ment of the Full Bench in the case of Prosonno Coomar 
Paul Chowdhry v. Koylash Chunder Roy> Beng. L. R. 
(F. B.) Sup. Vol. 759 (1867), observes at p. 772 : ' In 
my own opinion the Collector had no jurisdiction in the 
case. I am of opinion that when the Legislature took 
away from the regular civil tribunals of this country the 
right o£ determining questions with regard to rent, they 
intended to take away from them, and vest in the Col- 
lector, jurisdiction in those cases only in which the 
question might arise between landlord and tenant. Two 
persons may be joint tenants, and, as such, may be 
jointly liable for rent. A and not B may be the tenant of 
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certain lands. There may be circumstance^mder which 
B may be equitably liable to pay the rent due from A. 
But the liability of B does not arise from the legal 
relationship of landlord and tenant. I apprehend that 
it was never the intention of the Legislature to empower 
the Collector to try questions relating to rent depending 
upon equitable rights or liabilities arising from circum- 
stances other than those of the relationship of landlord 
and tenant.' 

(§ 52.) In the case of Khugowlee Singh v. Hossein Bux 
Khan, 7 Beng. L.R. 673 (1871), the Judicial Committee 
confirmed these views, holding that the decision of the 
Collector as to the validity of a document of title was 
not conclusive between the parties. ' For the question 
before him was not the issue now raised between the 
parties ; and his decision was not that of a Court com- 
petent to adjudicate on a question of title. He had 
only, a special jurisdiction to try summary suits for the 
recovery of rent/ p. 680. 

(§ 53) I n the case °* Chunder Coomar Mundul v. 
Nunnee Khanum> 11 Beng. L.R. (F. B.) 434 (1873), ^ 
was held that the decision of a Deputy Collector in 
a summary suit for possession between landlord and 
tenant, was not conclusive as to the validity of a 
maurasi potta, relied on by the tenant, in a subsequent 
suit brought by the landlord against the heirs of the 
tenant in the ordinary Civil Court, to recover possession 
on the ground that the maurasi potta was spurious. 

(§ 54.) After the Act X of 1859 was repealed and 
the jurisdiction of the Revenue Courts in rent suits in 
Lower Bengal was taken away, and such suits were left 
to be decided by the regular Civil Courts by Act VIII of 
1869 (B. C), the question arose whether a decision by 
the Collector under Act X of 1859 declaring the plaintiff 
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entitled to assess rent upon land alleged by the defen- 
dant to be rent-free land was conclusive in a subsequent 
suk for arrears of rent between the same parties under 
the Bengal Act VIII of 1869, and it was decided by 
a Full Bench {Jackson J*, dissenting), that it was not 
conclusive, Hurri Sunkur Mookerjee v. Muktaram Patro % 
15 Beng. L. R. 238 (187s) 1 , but later, where in a rent 
suit in a Civil Court, a question of title was raised 
between the landlord plaintiff and a third party who 
intervened in the suit, claiming tide, it was held by a 
Full Bench that this decision was conclusive in a subse- 
quent suit contesting the title between the plaintiff and 
the intervenor in the first suit, Gobind Chunder Koondoo 
v. Taruck Chunder Bose 9 Ind. L. R. 3 Cal. (F. B.) 145 
(1877); Bemolasoondury Chowdhrain v. Punchanun 
Chowdhry, ib. 705 (1878); see §ilso Krishna Behari Roy v. 
Brojeswari Chowdhranee, Law Rep. 2 Ind. App. 283 (s. a), 
nam. Krishna Behari Roy v. Bunswari Lall Roy, Ind. 
L. R. 1 Cal. 144 (1875), Be/chambers v. Ashotosh t)hur % 
7 Cal. L. R. (P. C.) 308 (i88d), where the intervention 
took place pending an appeal to the Privy Council, and 
the intervenor obtained leave and was made a party to 
the appeal. 
(§ 55-) I n *h e case °f Misr Ragobardial v. Rajah Sheo 



1 But in the case of Gokul Sahu v. Joda Nundun Roy, In. 
L. R. 17 Cal. 721 (1890), it was held, with some hesitation, 
that a question decided by a revenue officer under sec. 106 
of the subsequent Bengal Tenancy Act VIII of 1885, is res 
judicata' between the same parties in a subsequent suit in a 
Civil Court, because sec. 107 directs the Revenue office to 
adopt the Civil Procedure Code in the trial of suits, and it is 
provided that his decision in every such proceeding shall 
have the force of a 4teree; sections 108 and 109 were 
referred to. 



•j: ■ 
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Baksh Singh, Law Rep. 9 IncL App. 197 (s. c), Ind. L. R- 
9 Cal. 439 & 12 Cal. L. R. 520 (1882), the decision in the 
case of Muss? Edun v. Mussf Beechun was approved •as 
the leading decision \>n the question of jurisdiction, 
having regard to the various grades 6f Courts in India, 
and the principle of that decision was applied to a case 
in which the first suit was brought in a Court of inferior 
grade for a small amount, being the interest on a bond 
for 12,000 Rs., and the finding in that case that the bond 
was for less than 12,000 Rs. was not considered to be 
a bar to a suit subsequently instituted in a Court of 
superior grade in which it was claimed that the bond 
was for 12,000 Rs. 

It was observed by the Judicial Committee that 'the 
intention seems to have be^n to embody in the Code of 
Procedure * by sections 2 12 and 13 the law then in force 
in India, instead of the imperfect provision in sec. 2 of 
Act VIII of 1859 3 , and as the words of the section do 
not clearly show an intention to alter the law, their 
Lordships do not think ft right to put a construction 
upon them which would cause an alteration/ and ' the 
qualification of a Munsif and the authority of his judge- 
ment would not be the same as those of a District or 
Subordinate Judge who has jurisdiction in civil suits 
without any limit of amount. In their Lordships' opinion 
it would not be proper that the decision of a Munsif 
upon (for instance) the validity of a will or of an adop- 
tion in a suit for a small portion of the property affected 
by it should be conclusive in a suit before a District 
Judge, or in the High Court for property of a large 



1 Act X of 1877. 

2 Sec. 12 (ante, p. 9); sec. ^3* (ante, p. 5). 

3 Sec. 2 (ante, p. 5). 
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amount! the title to which; might depend upon the will 
or the adoption. Other similar instances are mentioned 
in the judgement of the Chief Justice 1 . It is true that 
there is an appeal from tlje Munsif *s decision, but that, 
upon the facts, would be to the District Court and not 
to the High Court. ,And that the decision should be 
conclusive would be still more improper as regards " 
many other of the various Courts in India, and thp 
qualification of whose judges differs greatly. By 
taking concurrent jurisdiction, as regards pecuniary " 
limit as well as the subject-matter, this "evil, or incon- 
venience, may be avoided, and although it may be 
desirable to put an end to litigation, the inefficiency of 
many of the Indian Courts makes it desirable not to be 
too stringent in preventing « litigant from proving the 
truth of his case/ 

This decision has been followed in the case of Rajah 
Run Bahadoor Singh v. Mus& Lachoo Koer, Law Rep. 
12 Ind. App. 23 (1884), at p. 32. 

(§ 5&) Sec. 13 of Act X of 1877 was amended by 
Act XII of 1879, sec. 6, wherein, and in the corre- 
sponding section of the Act XIV of 1882, the words * in 
a Court of jurisdiction competent to try such subsequent 
suit or the suit in which such issue has been subse* 
quently raised/ are substituted for the words 'by 
a Court of competent jurisdiction/ 

It was held in the case of Tiponidhee Dhirj Gir 
Gossain v. Sreeputty Sahanee t Ind. L. R. 5 Cal. 832 
(s. c), 6 Cal. L. R. 305 (1880), that in considering, on 
the hearing of an appeal, the competency of a Court 



1 Sir Barnes Peacock -in the case of Muss 1 Edun v. Muss 1 
Beechun. 
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for. the purpose of deciding upon a question of res 
judicata the powers of the Court in which the suit was 
instituted, and not those of the Court in which the suit 
was decided on appeal, must t be looked to, and in the 
case of Gopinath Chobey v. Bhugwat Pershad, Ind. L. R. 
io Cal. 697 (1884), at p. 707, followed in the case of 
Rughunath Panjah v. Issur Chunder Chowdhry, ib.11 Cal. 
153 (1884), that the words ' in a Court of jurisdiction 
competent to try such subsequent suit* refer to the 
jurisdiction of the Court at the time the first suit is 
brought Thus a * suit regarding a particular property 
may be, so far as the pecuniary value of it is concerned, 
properly cognizable by the Munsif to-day, and ten years 
hence, a suit for that property, having regard to its 
pecuniary value then, might not be cognizable by the 
Munsif. But it would be unreasonable to hold, in 
a suit which might be brought ten years hence, that 
a decision between the same parties passed to-day by 
a Munsif having full jurisdiction would not be res 
judicata ten years hence,' and in the case of David v. 
Grish Chunder Guha, Ind. L. R. 9 Cal. 183 (1882), that if 
the Court which decided the first suit is a Court of 
jurisdiction competent to" try the second, the fact that 
there is no second appeal from the first decision by 
reason of the amount in litigation being small, or that 
by the special enactment governing the case, no special 
appeal is given, does not prevent the decision being 
binding by reason of its being res judicata \ 



1 Under Act X of 1859, sec. 77, a decision on the title of 
an intervening party is not to bar a regular suit to try the 
title. This provision is not re-enacted by Act VIII of 1869 
(B. C.) transferring rent suits to the Regular Civil Courts in 
Lower Bengal and not in the N. W. Province. 
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("§ 57-) So, decisions on matters of title by Small Cause 
Courts dealing with suits for debt or damages, which 
are not direct but incidental and cannot be appealed 
against, cannot be treated as res judicata, Mohesh Mahto 
v. Sheikh Peru, Ind. L. R. 2 Cal. 470 (F. B.) 1877, Inayet 
Khan v. Rahtnat Bibi, ib. 2 All. 97 (1879), anc * Maneppa 
Mudali v. McCarthy, ib. 3 Mad. 192 (F. B.( 1881, in 



The intervention of third parties discouraged Biressur 
Panry v. Jogendro Chunder Deb, 124 Suth. W. R. 261 (1875) ; 
Auluck Monee Debee v. Dinonath Ghose, ib. 421 (1875) ; Dayal 
Chand Shoy v. Nobin Chandra Adhikari, 8 Bengal L. R. 180 
(1871); Protab Chunder Roy Chowdhry v. Jogendro Chunder 
Ghose, 4 Cal. L. R. 168 (1878) ; Lodai Mollah v. Kalfy Dass 
Roy, Ind. L. R. 8 Cal. 238 (s. a), 10 Cal. L. R. 581 (1881). 

But if a third party does come in and the title is adjudi- 
cated upon, he is bound, Gobind Chunder Koondoo v. Taruk 
Chunder Bose, Ind. L. R. 3 Cal. 145 (F. B.) (1877) ; Bemola- 
soondury Chowdhrain v. Punchanum Chowdhry, ib. 705 (1878). 

Cases under Rent Act, N. W. P. Act X of 1859, Debi 
Prasad v. Jafar AH, Ind. L. R. 3 All. 40 (1880); Act XVIII 
of 1873, sec. 95, which bars a civil suit on a matter which has 
*been subject of an application under that section ; Shimbu 
Batu Singh v. Bachcha, ib. 2 All. 200 (1879) ; Gopal v. Uchabat, 
ib. 3 All. 51 (1880). Orders under sec. 36 of the same Act, 
no bar to civil suits. Muhammad Abu Jafar v. Wali Mu- 
hammad, ib. 81 (1880) ; or under sec. 39, Shukhdaik Misr v. 
Karim Chandhri, ib. 521 (1881), and Birbal v. Tika Ram, ib. 
4 All. 11 (1881) ; see also Raj Bahadur v* Birmha Singh, ib. 
85 (1880); and Sheodisht Narain Singh v. Rameshar Dial, 
ib. 7 All. 188 (F. B.) (1884). 

Cases under Act XIX of 1873 of Revenue Court trying 
questions of title in proceedings for partition, Ashgar AH 
Shah v.Jhandamal, Ind. L. R. 2 All. 839 (1880); distinguished 
from Rameshur Rai v. Subhoo Rai, H. C. Rep. N. W. P. 
1869, p. 35 ; Bukhta v. Gunga, ib. 1868, 161 ; and Harsahai 
Mai v. Maharaj Singh, Ind. L. R. 2 All. 294 (1879). 
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which case Turner, Q. J. suggested that the Small 
Cause Court should adjourn the trial in order that the 
parties might litigate the question of title in a competent 
Court. 

(§ 58.) Where a particular mode ' of proceeding is 
enjoined by the Act constituting the Court for the 
conduct of a trial and it is not followed, the Court acts 
without jurisdiction and the decision is of no effect as 
res judicata, as, when a Collector professing to proceed 
under Bengal Act VIII 011869, sec. 38, does not ascertain 
the existing rates of rent, but assesses them according 
to his own opinion of what is fair and equitable. 
Merjah Janandv. Krishto Chunder, Ind. L. R. 10 Cal. 
507 (1884). The case of Bateshar Nath v. Faiz-ul-Hasan f 
Ind. L. R. 5 All. 280 (i883),«is distinguishable, the Court 
having sufficiently complied with the Act in question 
in that case, although acting somewhat irregularly. 
See also Ashgar Alt Shah v. Jhanda Mai, ib. 2 All. 839 
(1880). 

And where a landlord distrained his tenant's crops 
for rent, and the crops were afterwards destroyed by 
fire, and when they had ceased to exist, the tenant 
instituted a suit under Act XVIII of 1873 to contest 
the landlord's demand, and in that suit the Assistant 
Collector held that the distraint was groundless as the 
arrears were not due, it was held that he had no juris- 
diction under the Act, as the crops had ceased to exist, 
and that his decision could not therefore operate as 
res judicata, Radha Prasad Singh v. Annu Pandey, W.N. 
All. 1882, p. 50. 

(§ 59 ) ' When the Judge has no inherent power over 
the subject-matter of a suit, the parties cannot, by their 
mutual consent, convert it into a proper judicial process, 
although they may constitute the Judge their arbiter, 
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and be bound by his decision on the merits when these 
are submitted to him/ Ledgard v. Bull, Law Rep. 
13 Ind. App. 134 (1886), at p. 145. See also Meenakshi 
Naidoo v. Subramamya Sastri, ib. 14 Ind. App. 160 (1887), 
at p. 167. 
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CHAPTER VI. 

(§ 60.) The former suit must have been heard and 
finally decided, see sec. 13, and Lakshman Dada Naik v. 
Ramchandra Dada Naikjjaw Rep. 7 Ind. App. 181(1880) 
(s. c), I. L. R. 5 Bom. 48, where a demurrer was allowed 
to a suit for partition by a son as against his father and 
brother, on the ground of jurisdiction, as to part of the 
property, and as to the rest on the ground that the 
plaintiff could not sue in h^ father's lifetime, and it was 
held that there was no adjudication so as to create an 
estoppel. So in Saikappa Chetti v. Ram Kalanddpuri 
Ndchiyar, 3 Mad. H.C. Rep. 84 (1866), where the Court 
merely decided that the suit was premature. 

(§ 61.) It is not, howevfer, necessary, in order to justify 
a plea of res judicata, to show that the first case was 
fully entered into and discussed either by oral or written* 
testimony, where no question was raised but all the 
persons interested declared themselves satisfied on the 
point, per Lord Hatherley in Dundas v. Waddell, Law 
Rep. 5 App. Ca. at p. 265 (1880). 

When a plaintiff asks for certain relief and further 
and other relief, judgement for the relief specifically 
prayed for is a bar to a suit for any other relief, Serrao 
v. Noel, Law Rep. 15 Q. B. D. 549 (1885). 

(§ 62.) The final decree of a competent Court is 
conclusive upon the rights it declares or refuses, in 
a subsequent suit between the same parties or between 
parties claiming under them, notwithstanding it may 
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have proceeded upon an erroneous view of the law, 
Gowri Koer v. Audh Koer, Ind. L. R. 10 Cal. 1087 
(1884). 'A Judge in a suit upon a cause of action is 
bound to dismiss a suit, or to decree for the defendant, 
if it appears that the causfi of action is barred by limita- 
tion. But if, instead of dismissing the suit, he decrees 
for the plaintiff, his decree is valid, unless reversed 
upon appeal,' Mungul Pershad Dichit v. Grijakant 
Lahari Chowdhry, Law Rep. 8 Ind. App. 123 (s. a), Ind. 
L, R. Cal. 51, and 11 Cal. L. R. 113 (1881). But it is 
no bar to the litigation between the parties of the same 
question in a subsequent suit when the subject of the 
second suit is not the same as the subject of the first, 
Parihasaradi Ayangar v. Chinnakrishna Ayangar, Ind. 
L. R. 5 Mad. 304 (1882). 

(§ 63.) A subsisting judgement on an award is as 
binding as any other judgement, Wazeer. Mahton v. 
Chuni Singh, Ind. L. R. 7 Cal. 727 (s. a), 9 Cal. L. R. 
377 (1881). But an award between the parties of all 
matters in difference is no bar to a suit on a cause of 
action that the plaintiff had against the defendant at 
the time of the reference, if the plaintiff can show that 
the subject-matter of the suit was not inquired into 
before the arbitrator, Ravee v. Farmer, 4 T. R. 146, 7, 
and Golightly v. Jelicoe, ib. note, jcited by Lawrence, J. in 
Seddon v. Tutop, 6 ib. 607 (1796). 

When an order to file an award was refused and no 
adjudication was made as to the validity of the award, 
the latter question is not concluded from consideration 
in a subsequent suit, Muhammad Nawaz Khan v. Alam 
Khan, Law Rep. 18 Ind. App. 73 (1891), ' In order to 
make the refusal to file an award a binding judgement 
against its validity on the ground of partiality, it would 
be at least necessary to show that the point was 
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definitely raised and put in issue and made the subject 
of trial. The validity, of the award as an award was 
never directly or substantially in issue in that applica- 
tion ' (p. 76). 

(§ 64.) In the case of NiVlnoney Singh v. Heeralall 
Dass, Ind. L. R. 7 Cal. 23 (s. c), 8 Cal. L. R. 257 (1881), 
it was held that an ex parte decree was not conclusive, 
not being final within the meaning of Explanation IV 
(ante, p. 6) so long as it is open to the Court on the 
application of the parties to modify it, as where no 
proceedings have been taken to execute it, for the 
defendant can apply under the Civil Procedure Code, 
sec. 108, on giving a notice as directed in sec. 109, to the 
Court which passed the decree for an order to set it 
aside, and if he satisfies the Court that he was prevented 
by sufficient cause from appearing when the suit was 
called on for hearing, the Court shall pass an order 
to set aside the decree upon such terms as to costs, &c. 
as it thinks fit, and shall appoint a day for proceeding 
with the suit. Such an application must be made within 
thirty days from the date of executing any process for 
enforcing the judgement (Act XV 0^1877, sch. 2, 3rd Div. 
No. 164), and this has been held to mean, not a mere 
notice to execute the decree, but actual process by attach- 
ment of the debtor's person or property, Poorno Chunder 
Coondoo v. Prosonno Coomar Sikdar, Ind. L. R. 2 Cal. 123 
(1876), 'process so executed as to make it certain that 
the debtor has got notice of the execution of the decree 
against him/ Shib Chunder Bhadooree v. Luckhee Debia 
Chowdhrain, 6 Suth. W. R.'Mis. 51 (1866), Radha Binode 
Chowdhry v. Digutnburee Dossee, Beng. L. R. Sup. Vol. 
(F. B.) 947 (1868). 

, The case in Ind. L. R. 7 Cal. 23 was followed in 
Bhugirath Patoni v. Ram Lochun Deb, Ind. L. R. 8 CaL 
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• 

275 (1882), where the plaintiff had allowed the statutory 
period for executing the ex parte decree to elapse \ 

(§ 65.) An ex parte decree is, when final, res judicata 
only so far as the decision # necessarjJy decided an issue, 
but nothing more is concluded. Thus an ex parte decree 
for rent concludes nothing more than that so much rent 
was due at a certain time, from the tenant to his landlord, 
and assuming that the plaint goes no further, and makes 



1 It was formerly held before fhe enactment of sec. 13 of 
Act X of 1877, that an ex parte decree, that is to say a decree 
in a case in which the defendant has never appeared, Zeinu- 
labdin Khan v. Ahmed Raza Khan, Law Rep. 5 Ind. App. 
2 33 (s. c.), Ind. L. R. 2 All. (P. C.) 67 (1878), although un- 
executed, is prima facie for the # purpose of evidence as good 
as any other decree and as binding between the parties upon 
the matter decided by it, unless impeached for fraud in 
obtaining it, Maharajah Beerchunder Manick Bahadoor v. 
Ramkishen Shaw, 14 Beng. L. R. 370, (s. c.) 23 Suth. W. R. 
128 (F. B.), 1874, explained in # Beerchunder Manickya v. 
Hurrish Chunder Dass, Ind. L. R. 3 Cal. 383 (1878), at 
p. 387. It would certajnly seem unjust to conclude a person 
by a decree against him of which he may never have heard. 
On the other hand, as was pointed out in the case of Radha 
Binode Chowdhty v. Digumburee Dossee, Beng. L. R. Sup. 
Vol. (F. B.) 947 (1868), it is provided that the Judge before 
passing a decree ex parte must first toe satisfied that the 
summons to appear has been served, and it is only to provide 
for the contingency of the Judge being so satisfied, when in 
fact it has not been served, that this provision is made for 
the defendants coming in and asking to have the ex parte 
decree set aside. If the plaintiff makes* «* false representa- 
tion, he would be liable to punishment for perjury, or the 
fraud would itself vitiate the decree, and the other party 
might, on the ground of fraud, eome in* at any time to set 
aside the decree. As to this, see also Ahmedbhoy Hubibhoy 
v. Vulleebhoy Cassumbkoy, Ind. L. R. 6 Bom. 703 (1882). 

h 
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no claim for a declaration as to the rate of the rent, the 
defendant having a proper opportunity to meet the 
case ; the rate of rent is not res judicata, even although 
the decree may re^te or declare the rate, Modhusudan 
Shaha Mundul v. Brae, Ind. L. R. 16 Cal. 300 (F. B.), 

• 1889. — 'The conclusive effect is confined to the point 
actually decided ; and does not extend to any matter 
which came collaterally in question. It does, however, 
extend to any matter which it was necessary to decide, 
and which was actually decided, as the groundwork 
of the decision itself, though not then directly the point 
in issue/ ' The question is whether the judgement con- 
cludes, not merely as to the point actually decided, but 
as to a matter which it was necessary to decide, and 
which was actually decided, as the groundwork of the 
decision itself, though not directly the point at issue. 
And we think it does conclude to that extent/ Reg. 
v. Hartington Middle Quarter, 4 E. & Bl. 780, per 
Coleridge, J., p. 794 (1855); see also Rdmdsami 
Padeydtchi v. Virasdmi Padeydtchi, 3 Mad. H. C. Rep. 
272 (1867). 

(§66.) A decree upon a compromise can never.be 
res judicata which 'by its very words means a matter 
on which the Court has exercised its judicial mind, and 

. has come to the conclusion that one side is right and 
has pronounced a decision accordingly/ per Lord 
Romilly, in Jenkins v. Robertson, Law Rep. 1 Sc. App. 117 
^(1867), at p. 122. Lord Collonsay concurring, observed, 
at 'p.* 125, that the decision referred to in that case ' was 
on a compromise in wfcich payment of money was an 
element, it' was, so to speak, purchased/ See also 
UrantkumayathSv. Uramltumarath, Ind. L. R. 5 Mad. 1 
(1882). * //•'. 

The compromise is tantamount to the abandonment 



• 
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of the appeal upon that point. But where a* Court has 
heard and determined the case judicially, and there has 
been an appeal which is compromised although the 
compromise cannot be re§ judicata, the original decision 
becomes a final decision and operates as a bar to a 
second suit, Vythilinga v. Vijayathammal, Ind. L. R.« 
6 Mad. 43 (1882). 

(§ 67.) When the suit is dismissed and not adjudicated 
there can be no bar, but it is necessary to look at the 
pleadings and judgement to ascertain the ground of the 
dismissal, Maharajah Jagatjit Singh v. Rajah Sarajit 
Singh, Law Rep. 18 Ind. App. at p. 176 (1891), as 
where it is dismissed for any reason not ©n the merits, 
there is no bar, Delhi & London Bank v. Orchard, 
Law Rep. 4 Ind. App. 127 (1877); Baban Mayacha v. 
Nagu Shravucha, Ind. L. R. 2 Bom. 19 (1876) ; Putali 
Meheti v. Tulja, ib. 3 Bom. 223 (1879); Brindabun 
Chunder Sircar v. Dhununjoy Nushkur, ib. 5 Cal. 246 
(1879) ; Ashgar Ali Shah v. Jhanda Mai, ib. 2 All. 839 
(1880) ; Ram Sewak Singh v. Nakched Singh, ib. 4 All. 
461 (F. B.), (1882) ; Bissessur Bhugut v. Murli Sahu, ib. 
9 Cal. 163 (1882); Rungrao Ravji v. Sidhi Mahomed 
Ebrahim, ib. 6 Bom. 482 (1882); Amir Zama v. Nathu 
Mai, ib. 8 All. 397 (1886) ; Muhammad Salim v. Nabian 
Bibi, ib. 282 (1886) ; Maharajah Radha Parshad Singh v. 
Lai Sahib Red, Law Rep. 17 Ind. App. 150 (1890). 

(§ 68.) A decree dismissing a suit for default of 
producing any evidence does not constitute res judicata, 
a fresh suit for the same relief may however be bafred 
by sec. 103 of the Code of Civil Procedure as a penalty 
for this default, unless the plaintiff cap suqeeed in 
showing- a sufficient cause fqr his default wh^tt tfre : suit 
may be restored; Maharajah. Radha' Pdrshdd Singh v, 
Lai Sahib Rai, Lavtf Rep. 17 Ind. App. 150 (1890); 

H 2 . ."■"*' 
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Thakur Shankar Buksh v. Dya Shankar, Law Rep. 15 
Ind. App. 66 (1887) ; a decision on corresponding sections 
of Act VIII of 1859; Mussamut Chand Koerv. Partab 
Singh, ib. 156 (1888) ; see als(\ Rungrao Ravji v. Sidhi 
Mahomed Ebrahim, Ind. L. R. 6 Bom. 482 (1882), and 
»sections 373 and 381 of Act XIV of 1882 1 . 

(§ 69) The decision in the case of Maharajah Radha 
Parshad Singh v. Lai Sahib Rai overrules the case of 
Sheo Churn Singh v. Fakera Doobay, Ind. L. R. 6 Cal. 91 
(1880), in which it had been held that where a person 
makes a claim and does not press it, and the case is 
decided against him, he cannot litigate the matter afresh 
against the same party, it was said in that case, see 
P 93 of the report, l the plaintiffs claim the whole property 
and the intervening defendants have been allowed to 
come in and prove their title to any part of it. Having 
had this opportunity, they have not thought fit to' press 
their case in the Courts below or to appeal to this 
Court ; consequently the defendant who is now appeal- 
ing is in no danger whatever of being sued by these 
two persons, because as between him and them, the 
decree which has been given will be conclusive/ And 
in the case of Kartick Chandra Pal v. Sridhar Mandal, 
ib. 12 Cal. 563 (1885), at p. 565, 'it appears that in 



1 Under sec. 102 of the Code, if the plaintiff does not 
appear the Court shall dismiss the suit, unless the defendant 
admits the claim ; and sec. 103 precludes the institution of 
another suit, and provides for an application to get the dis- 
missed suit restored* But this only applies to a second suit 
of the same cause of action, so that where a suit for rent is 
dismissed for default of the plaintiffs appearance, the plaintiff 
can, or a claimant under him can bring a second suit for 
possession of the property. Gobind Chunder Addya v. Afzul 
Rabh&ni, Ind. L. R. 9 Cal. 426 (1882). 
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the former suit between the parties, issues had been 
fixed on the question of title. In that suit, the plaintiffs 
having failed to adduce evidence, which it was incum- 
bent on them to do, the suit was dismissed, and must 
be held to have been dismissed upon the merits/ These 
decisions seem also to conflict with the opinion of. 
Lord Kenyon, C.J., in the case of Seddon v. Tutop, 
6 T. R. 607 (1796), in which case the plaintiffs declared 
upon a promissory note and for goods sold, but upon 
executing a writ of inquiry after judgement by default, 
gave no evidence on the count for goods sold, and took 
their damages for the amount of the promissory note 
only. Lord Kenyon, C. J., thought that there ' could not • 
be two opinions on the justice of the case/ ' there were 
two distinct demands, not in the least blended together, 
and though the plaintiffs might in the first action have 
proved this demand, owing to inadvertence, they did 
not, and the recovery on the note in that action is no 
bar to their demand in this, which is for goods. In 
truth, this is a question of great delicacy ; we must take 
care not to tempt persons to try experiments in an 
action and when they fail, to suffer them to bring other 
actions, for the same demand ; the plaintiff who brings 
a second action ought not to leave it to nice investiga- 
tion to see whether the two causes of action are the 
same; he ought to show beyond all controversy that 
the second is a different cause of action from the first 
in which he failed/ And Grose, J. 'The recovery in 
the former action is only prima facie evidence that 
this demand has been inquired into, but it is not 
conclusive. In the case of Hitchin v. Campbell, 2 Wm. 
Bl. 827 (s.c), 3 Wils. 304, where the defendants 
pleaded a former recovery upon the same identical 
promises for which that action was brought, though 
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it was argued by very eminent counsel, it was not 
contended that because the same sum demanded in 
that action might have been recovered in the former 
one, therefore the plaintiff could not recover it in that 
action; the only inquiry there was whether the same 
Cause of Action had been litigated m and considered 
in the former action/ and in Laing v. Chatham, 
i Camp. 252 (1808), the action was for goods sold and 
delivered, the defendant had pleaded the general 
issue and had given notice of a set off, but did not 
appear to give evidence of it The plaintiff admitted 
that there was a. cross demand. Lord Ellenborough, C.J., 
* ordered a special endorsement to be made on the postea 
to show on what principle the verdict had proceeded ; 
1 verdict for the whole debt, # subject to be reduced, the 
defendant to be at liberty to show that it should be 
reduced to the sum actually due on balance of accounts 
between them, on entering into a rule to bring no action 
on the subject of the set-off/ 

(§ 70.) In the case of 77fe Belcairn, Law Rep. 10 P. D. 
161 (1885), there was a decree by consent, dismissing 
the action which was by the owner of one ship, A 9 
against the owner of another ship, B, for damages due 
to a collision between the ships. 

The owners of the cargo of ship A subsequently 
sued the owners of the ship B, and the Court found 
both vessels to blame in the collision. 

The owners of the ship B then commenced an action 
against the owners of ship A for the purpose of limiting 
their liability, and paid the amount of the statutory 
liability into Court. 

Subsequently, by consent of the owner of ships A and 
B the consent decree was rescinded, and the owner of 
the ship A brought in a claim in the limitation action 
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against the fund in Court. It was held that this claim 
was inadmissible. 

The judgement by consent was held to be 'a binding 
judgement of the Court and cannot be set aside by a 
subsequent agreement between the parties/ . . . . ' It is 
only the Court, with full knowledge of the facts on which 
itjis called on to act, which can set aside the first judge- 
ment, and I doubt whether, unless some fraud in regard 
to such judgement is shown, even the Court would have 
jurisdiction to set aside its first judgement/ per Lord 
Esher f M. R., p. 165. ' Because it is obvious that to 
set aside the first judgement would prejudice the rights 
of third parties/ per Cotton and Lindley, LLJJ., at p. 166. 

But in a subsequent case when the consent was that 
the action be discontinued without costs, a claim under 
similar circumstances was held to be admissible. Owners 
of the Cargo of the Kronprinz v. Owners of the Cargo of 
the Andalusia^ Law Rep. 12 App. Cas. 256 (1887). 

(§ 71.) Relief asked for and not expressly granted is 
deemed to have been refused, see Act XIV of 1882, 
sec. 13, Exp. III. But where an issue is raised and 
the Court declines to decide it there is of course 
no estoppel, Babu Lai v. Ishri Per shad Narain, Ind. 
L. R. 2 All. 582 (1878) ; Kanai Lall Khan v. Sashi 
Bhuson, ib. 6 Cal. 777 (1880); Rughoonath Mundul 
v. Juggut Bundhoo Bose f ib. 7 Cal. 214 (1881), (s. c), 
8 Cal. L. R. 393; Konerdv v. Gurrdv, ib. 5 Bom. 589 
(1881) ; Anunda Raman Vathiar v. Paliyil Vittil Nana 
Nayar, ib. 5 Mad. 9 (1882); Ram Charan Bahadur 
v. Reazaddin, ib. 10 Cal. 856 (1884); Mahabeer Singh 
v. Rambhajjan Sah } ib. 16 Cal. 545 (1889). 

(§ 72.) Where the matter is adjudicated, it is the final 
decision that is material, as where the Court of first 
instance raises a wrong issue and decides it, and the High 
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Court sets it right upon an appeal, the issue decided by 
the High Court is the material one to consider, Gunga- 
bishen Bhugut v. Roghoonath Ojha } Ind. L. R. 7 Cal. 
381 (1881), (s.c), 9 Cal L. R. 34. 

(§ 73-) When an appeal *is preferred against the 
decision of the Court of first instance upon a particular 
issue, it ceases to be res judicata, and if the appellate 
Court decline to decide that issue, and disposes of the 
case on other grounds, the judgement of the first Court 
upon that issue is not conclusive as an estoppel. See 
Explanation IV to sec. 13 of Act XIV of 1882, Nilvaru 
v. Nilvaru, Ind. L. R.6 Bom. no (1881); Merjah Janand 
v. Krishto Chunder, Ind. L. R. 10 Cal. 507 (1884), at p. 509, 
or when the Court of Appeal dismisses the case for 
want of a necessary preliminary notice, and does not 
dispose of the dispute between the parties, Chunder 
Coomar Mitter v. Sib Sundari Dassee, Ind. L. R. 8 Cal. 
631, (£. c), 11 Cal. L. R. 22 (1882). 

(§ 74-) Where the Court decides the case on a pre- 
liminary point, e.g., where it dismisses the suit for want 
of a notice required to be given, and then goes on to 
record a finding upon another issue or issues in favour 
of the losing party, the finding on the other issues, 
although it may be proper in an appealable case for the 
purpose of informing the Court of Appeal, Tardkant 
Bannerjee v. Puddomoney Dossee, 10 Moore, Ind. Ap. 476, 
at p. 488, (s. c), 5 Suth. W. R. (P. C.) 63, at p. 66 (1866), 
is yet not an adjudication which will support a plea of 
res judicata, and it is not necessary for the party who 
has succeeded on the preliminary point to file a cross 
appeal when the losing party appeals. He can always 
support the decision in his favour in opposition to any 
grounds of attack without doing so. Thus in the case 
of Rajah Run Bahadoor Singh v. Mustf Lachoo Koer, 
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Law Rep. 12 Ind. App. 23, at p. 34 (s. c), Ind. L. R. 
ii Cal. 301, at p. 306 (1884), one of two brothers claimed 
property of which the widow of his brother had taken 
possession, on -the groupd that it descended to him 
because he and his brother were joint ewners of it. 
The decree of the High Court was in favour of the 
widow, on the ground of res judicata, in this case erro- 
neously in her favour on that ground, but it was also 
held that the brothers were joint. A cross appeal by 
the widow was held to be unnecessary. It was said, 
4 The widow has not appealed against the decree, nor 
could she, because it was in her favour," but she has 
appealed against the finding that the brothers were 
joint in estate. It <nay be supposed that her advisers 
were apprehensive lest that .finding should be hereafter 
held conclusive against her; but that could not be, 
inasmuch as the decree was not based upon it, but was 
made in spite of it. If she had not appealed, she tould 
have supported the decree on the ground that the Court 

ought to have decided the question of separation in her 
favour V 

(§ 75-) The decision of an issue in one of two suits 
tried together, which is not appealed against, cannot be 



1 This overrules the decision in the case of Niamut Khan 
v. Phadu Buldia, Ind. L. R. 6 Cal. 319 (1880), and other 
cases. See also Nundo Latt Bhutiacharjee v. Bidhoomooky 
Debee, ib. 13 Cal. 17 (1886) ; and Thakur Mayuhdeo v. Thakur 
Mahadeo Singh, ib. 18 Cal. 647 (1891); see also Devarakonda 
Kanaya v. Devarakonda Narasamma, ib. 4 Mad. 134 (1881) ; 
Muttukumarappa Reddi v. Arumuja Pillai, ib. 7 Mad. 145 
(1883) ; Anusuyabai v. Sakharam Pandurang, ib. 7 Bom. 465 
(1883) ; said Jamaitunissa v. Laftunnissa, ib. 7 All. 606 (1885) ; 
and see Barhamdeo Narain Sing v. Mackenzie, ib. 10 Cal. 1095 
(1884); where such a finding was set aside as coming within 
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treated as res judicata so far as the same issue is con- 
cerned in an appeal from the decision in the other suit 
Abdul Majid v. Jew Narain Afahto, Ind. L. R. 16 Cal. 
233 (1888); In that case A sued B for rent, B pleaded 
that he was A's partner, and that therefore no rent was 
due from him to A. B then sued A for an account of 
the partnership in the same transaction. A pleaded 
that he was not B's partner. 

Both suits were heard together on the same evidence 
and the Munsiff decided tjjiat A and B were not partners. 
B appealed in the suit for an account — but not in the 
suit for rent 

It was contended on the appeal that the question 
whether B was or was not a partner was res judicata, 
by reason of the decision jn the rent suit not having 
been appealed against and having become binding. 
But it was held that this was not so, and that sec. 13 
did not apply. 

The two suits were moreover brought on different 
causes of action. * 



the proviso at the end of sec. 204 of the Code of Procedure, 
which enacts that ' In suits in which issues have been framed, 
the Court shall state its finding or decision, with the reason 
thereof, upon each separate issue, unless the finding upon 
any one or more of the issues be sufficient for the decision of 
the suit.' 
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PART II. 



CHAPTER VII. 

FOREIGN JUDGEMENTS. 

(§76.) The subject of foreign judgements is discussed 
by Mr. Justice Story in hi^ work on the Conflict of 
Laws, ch. xv;he shows that there has been consi- 
derable diversity of opinion on the matter of their 
conclusive effect, and the reasons for the various 
opinions on either side with the authorities in support 
of them are there fully enlaced upon. Mr. Justice 
Story discusses the matter in two aspects, as regards 
judgements in rem and as regards judgements in 
personam. 

The Indian Legislature has laid down rules upon 
this subject in the 13th and 14th sections of Act XIV 
of 1882, the Code of Civil Procedure. The 13th section, 
Explanation VI, provides that ' where a foreign judge- 
ment is relied on, the production of the judgement 
duly authenticated is presumptive evidence that the 
Court which made it had competent jurisdiction, 
unless the contrary appear on the record, but such 
presumption may be removed by proving the want 
of jurisdiction/ 

And by sec. 14 it is enacted that * No foreign judge- 
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ment [that is to say, no judgement of a Court situate 
beyond the limits of British India, and not having 
authority in British India, nor established by the 
Governor-General in Council, see sec. 2] shall operate 
as a bar to a suit in British India — 

4 (a) If it has not been given on the merits of the case ; 

1 (b) If it appears on the face of the proceedings to be 
founded on an incorrect view of international law, or of 
any law in force in British India ; 

1 \c) If it is in the opinion of the Court before which 
it is produced contrary to natural justice ; 

1 (d) If it has been obtained by fraud ; 

I (e) If it sustains a claim founded on a breach of any 
law in force in British India/ # 

I I Where a suit is instituted in British India on the 
judgement of any foreign Court in Asia or Africa, except 
a Court of Record established by Letters Patent of Her 
Majesty, or of any predecessor of Her Majesty, or 
a Supreme Consular Court established by an Order of 
Her Majesty in Council,*the Court in which the suit is 
instituted shall not be precluded from inquiry into the 
merits of the case in which the judgement was passed/ 

(§ 77-) From their position in the Procedure Code, one 
clause being a part of sec. 13 which relates to res judi- 
cata inter partes, and the other being the following 
section, it is evident that these provisions are intended 
to apply in judgements in personam, and they authorize 
the examination of the foreign judgement on grounds on 
which foreign judgements in rem would not be examin- 
able, such judgements being conclusive, subject to 
inquiry as to the jurisdiction of the Court which pro- 
nounced them, its authority to decide, and whether the 



1 This paragraph was added by Act VII of 1888, sec. 5. 
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thing adjudicated upon was in a situation to subject it 
to the jurisdiction of the Court. Story, sees. 587-597, 
Castrique v. Jmrie, Law Rep. 4 H. L. 414 (1869), Trafford 
v. Blanc, Law Rep. 36 Ch. D. 600 (1887), and cases 
cited. 

A judgement of a foreign Court in personam may 
thus be examined and impeached on the grounds in 
the Act set -forward where it is relied upon as a bar 
to a suit in British India : nothing is said regarding any 
objection to it when it is adduced in support of the 
plaintiff's case. That there is a distinction between 
the two is shown by Mr. Justice Story in sees. 598-601 
of his work, citing Kent's Commentaries and a judge- 
ment of Lord Chief Justice Eyre, by whom this 
distinction is said to rest upon the ground that the 
plaintiff voluntarily submitting to the Court's jurisdic- 
tion, the judgement is not treated as conclusive, but as 
matter in pais ; as a consideration prima facie sufficient 
to raise a promise, and is examined as other consi- 
derations and promises, and for that purpose evidence 
is received of what the law of the foreign State is, and 
whether the judgement is warranted, by that law, and 
that in all other cases entire faith and credit is given to 
the sentence of foreign Courts, and they are considered 
as conclusive. In sec. 600 another distinction, noticed 
by Lord Kaimes, is pointed out, namely, between suits 
sustaining and suits dismissing a claim. Although the 
Indian enactment above quoted makes the judgement 
examinable when it is put forward by a defendant as a 
bar to the suit, and does not positively say that it shall 
not* be examinable when put forward by the plaintiff, or 
notice the distinction alluded to by Lord Kaimes ; it is 
submitted that such an examination on proper grounds 
would not be excluded, and see Act I of 1872, sec. 44, post 
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(§ 78.) The grounds upon which such examination 
may be made, and the principle* on which they are 
founded, are stated by Blackburn, J., delivering the 
judgement of himself and Mellor, J., in the case of 
Goddard v. Gray, Law Rep. 6 Q. B. 139 (1870), who held 
that it is no bar to a judgement in an action in personam 
of a foreign Court having jurisdiction over the parties 
and the cause, that a foreign tribunal had put a con- 
struction erroneous, according to English law, upon 
a contract, when the foreign Court had acted judicially, 
honestly, and with intention to arrive at a right conclu- 
sion, and, having heard the facts as stated before them, 
had come to a conclusion which justified them, in the 
foreign country, in deciding as tljey did. The prin- 
ciple of this decision is derived from the judgement of 
Parke, B., in Williams v. Jones, 13 M. & W. at p. 633 : 
'Where a Court of competent jurisdiction has adju- 
dicated a certain sum to be due from one person to 
another, a legal obligation arises to pay that sum, on 
which an action of debt *to enforce the judgement may 
be maintained. It is in this way that the judgements of 
foreign Courts are supported and enforced. 

'And/ Blackburn, J., adds, 'taking this to be the prin- 
ciple, it seems to follow that any thing which negatives 
the existence of the legal obligation, or excuses the 
defendant from the performance of it, must be a good 
defence to the action. It must be open, therefore, to 
the defendant to show that the Court which pronounced 
the judgement had not jurisdiction to pronounce it, 
either because they exceeded the jurisdiction given to 
them by the foreign law, or because he, the defendant, 
was not subject to that jurisdiction, . and so far the 
foreign judgement must be pxaminabie/ 

* Probably the defendant may show that the judge- 
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ment was obtained by the fraud of the plaintiff, for that 
would show that the defendant was excused from the 
performance of an obligation thus obtained ; and it may 
be that when the foreign Court has knowingly and per- 
versely disregarded the rights given to an English subject 
by English law, that forms a valid excuse for disregarding 
the obligation thus imposed upon him ; but we prefer to 
imitate the caution of the present Lord Chancellor in 
Castrique v. Imrie, Law Rep. 4 H. L. 414 (1869), at 
p. 445, and leave these questions to be decided when 
they arise/ 

(§ 79-) When the foreign judgement is put forward by 
the defendant and impeached by the plaintiff on the 
ground of defect in jurisdiction or of fraud, there can be 
no question where the jurisdiction was wanting or the 
judgement fraudulently obtained (Act XIV of 1882, sec. 
13, Exp. VI, and sec. 14 a), and even where the foreign 
Court has investigated the matter, and has found that 
there was no fraud, it has been held that the judgement 
can still be impeached on *this ground, Abouloff v. 
Oppenheimer, Law Rep. 10 Q. B. D. 295 (1882). 

(§ 80.) It is stated that Lush, J., had read and approved 
of the judgement of Blackburn and Mellor, JJ., see 
Schisby v. Westenhotz, Law Rep. 6 Q. B. 155 (1870), at 
p. 159, in which case it was held that a foreign judgement 
obtained in default of appearance against a defendant 
cannot be enforced in an English Court, when the 
defendant, at the time the suit commenced, was neither 
a subject of, nor resident in the country in which the 
judgement was obtained, for there exists nothing 
imposing on the defendant the duty of obeying the 
judgement* Such a judgement cannot be reconciled 
with the principles of common justice of all nations. 
Story \ sec. £91 ; Whedton } \n\. ? Law, part 2, c. 2, sec. 19. 
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But an English shareholder in a foreign company, and 
therefore subject to foreign law, would be bound' by 
the foreign judgement relating to his interest in the 
company. Copts v. Adatnson, Law Rep. 9 Exch. 345 
(1874), affirmed by the Court of Appeal ; ib. -i Exch. 
Div. 17 (1875) ; see also Rousillon v. Rousillon, ib. 14 
Ch. D. 351 (1880), at p. 370 ; The Delta, The Erminia 
Foscolo, ib. 1 P. D. 393 (1876). In the case of Messina 
v. Petrocohino, Law Rep. 4 P. C. 144 (1872 , it was held 
that a foreign judgement is conclusive, and not open 
to examination by another Court, unless it is mani- 
festly erroneous on the face of it, as if it is shown to 
have been obtained by fraud or wanting in the condition 
of natural justice. m 

(§ 81.) The Court will assume that all Courts abroad 
have full and ample power to do complete justice, 
Smith v. Moffatt, Law Rep. 1 Eq. 397 (1865), at p. 402,. 
and that their judgement is correct according to the law 
of the country to which they belong ; but where it was 
admitted by the parties thfet the law of the foreign Court 
had not been correctly declared by its judgement, such 
judgement would not be binding, Meyer v. Ralli, Law 
Rep. 1 C. P. D. 358 (1876). 

The powers and jurisdiction of a foreign Court are 
matters of evidence in English Courts, and if they are 
admitted by the parties or their counsel, who may dis- 
pense with evidence, the Court should not examine 
whether as a fact the foreign Court had or had not the 
power or jurisdiction exercised, Urquhart v. Butterfield, 
37 Ch. Div. 357 (1887), see p. 369. 

(§ 82.) A foreign judgement would be binding, 
notwithstanding the --discovery of fresh evidence, and 
although the whoWP facts were not before the foreign 
tribunal at the time when it delivered* its decree, 
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Trafford v. Blanc, Law Rep. 36 Ch. D. 600 (1887), 
but 'such a judgement would not be conclusive unless 
it was a final and conclusive judgement in the 
country in which it was pronounced, Nouvion v. 
Freeman, Law Rep. 15 App. Cas. 1 (1889), and cases 
there cited. 
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PART III. 



CHAPTER VIII. 

< 

ESTOPPEL BY JUDGEMENT. 

(§ 83.) By the Act I of 1872 (Evidence), sec. 40, it is 
enacted that : — ' The existence of any judgement, order, 
or decree which by law prevents any Court from taking- 
cognizance of a suit or holding a trial, is a relevant fact 
when the question is whether such Court ought to take 
cognizance of such suit, or to hold such trial/ 

And by sec. 41 that : — ' A final judgement, order, or 
decree of a competent Court, in the exercise of Probate ; 
Matrimonialy Admiralty or Insolvency jurisdiction, which 
confers upon or takes away from any person any legal 
character, or which declares any person to be entitled 
to any such character, or to be entitled to any specific 
thing, not as against any specified person but absolutely, 
is relevant when the existence of any such legal charac- 
ter, or the title of any such person to any such thing is 
relevant. 

1 Such judgement, order, or decree is conclusive proof 
that any legal character which it confers accrued at the 
time when such judgement, order, or decree came into 
operation ; 

'that any legal character, to which it declares any 

« 

such person to be entitled, accrued to that person at the 
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time when such judgement, order, or decree declares it 
to have accrued to that person ; 

'that any legal character which it takes away from 
any such person ceased gX the time from which such 
judgement, order, or decree declared that it had ceased 
or should cease ; 

1 and that anything to which it declares any person to 
be so entitled was the property of that person at the 
time from which such judgement, order, or decree 
declared that it had been or should be his property/ 

By sec. 42 it is enacted that : — ' Judgements, orders, or 
decrees, other than those mentioned in sec; 41, are 
relevant if they relate to matters of a public nature 
relevant to the inquiry; but such judgements, orders, 
or decrees are not conclusive proof of that which 
they state/ 

And by sec, 43, that : — 'Judgements, orders, or decrees, 
other than those mentioned in sees. 40, 41, and 42, are 
irrelevant, unless the existence of such judgement, 
order, or decree is a fact in issue, or is relevant under 
some other provision of this Act. 

Illustrations. 

'(a) A and B separately sue C for a libel which 
reflects upon each of them. C in each case says, that 
the matter alleged to be libellous is true, and the 
circumstances are such that it is probably true in each 
case, or in neither/ 

'A obtains a decree against C for damages on the 
ground that C failed to make out his justification. The 
fact is irrelevant as between B and C. 

'(£) A prosecutes B for adultery with C, A's wife. 

4 B denies that C is A's wife, but the Court convicts 
B of adultery. 

1 2. 
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4 Afterwards C is prosecuted for bigamy in marrying 
B during A's lifetime. C says that she never was 
A's wife. 

' The judgement against B js irrelevant against C 

1 (c) A prosecutes B for stealing a cow from him. B 
is convicted. 

1 A, afterwards, sues C for the cow, which B had sold 
to him before his conviction. As between A and C, the 
judgement against B is irrelevant. 

'(</) A has obtained a4 decree for the possession of 
land against B. C, B's son, murders A in consequence. 

4 The existence of the judgement is relevant, as show- 
ing motive for a crime/ 

And sec. 44, that: — 'Any party «to a suit or other 
proceeding may show that any judgement, order, or 
decree which is relevant under sec. 40, 41, or 42, and 
which has been proved by the adverse party, was 
delivered by a Court not competent to deliver it, or was 
obtained by fraud or collusion/ 

(§ 84.) It was formerly considered that sec. 13 of the 
same Act provided for the admission of a judgement 
inter partes as evidence as a relevant fact in a subsequent 
suit between different parties — as a ' transaction/ 

That section provides that : — ' When the question is 
as to the existence of any right or custom the following 
facts are relevant. 

1 (a) Any transaction by which the right or custom in 
question was created, claimed, modified, recognized, 
arrested, or denied, or which was inconsistent with its 

existence. 

'(b) Particular instances in which the right or 
custom was claimed, recognized, or exercised, or in 
which its exercise was disputed, asserted, or departed 
from/ 
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Illustration. 

1 The question is, whether A has a right of fishery. 
A deed conferring the fishery on A's ancestors, a mort- 
gage of the fishery by A's father, a subsequent grant of 
the fishery by A's father irreconcilable with the mort- 
gage, particular instances in which A's father exercised 
the right or in which the exercise of the right was 
stopped by A's neighbours, are relevant facts.* 

But it was decided by a full Bench of the High 
Court at Calcutta (Mttter, J., dissenting) that such 
a judgement is not so admissible, otherwise sees. 40-43 
would be surplusage, Gujju Lall v. Futteh La 11, Ind. 
L. R. 6 Cal. 171 (£. c), 6 Cal. L. R. 439 (1880). In 
a Bombay case, in which the parties were the same in 
both suits, the earlier decision to the contrary was 
however quoted with approval, Nardnji Bhikdbhai v. 
Dipa Umed, Ind. L. R. 3 Bom. 3 (1878). 

(§ 85.) Estoppel by Judgement conclusive against all 
the world was never before th% passing of the Evidence 
Act, with few exceptions, rightly effected by the judge- 
ments of any Courts in British India, although such 
conclusive effect was not unfrequently, but erroneously, 
given to decisions which were really binding only inter 
partes. 

The mistake has been corrected on several occasions 
by the Judicial Committee of the Privy Council and by 
the High Courts established in 1862 as principal Courts 
of Appeal in India. 

(§ 86.) By the Judicial Committee in the case of 
Katama Natchiarv. The Rajah of Shivaganga f 9 Moore's 
Ind. App. 539 (1864), at p. 601, and in the case of Jogen- 
dro Deb Roycut v. Funindro Deb Roycut, 14 ib. 367 (s. c), 
11 Beng. L. R. (p. c.) 244, 17 Suth. W. R. 109 (1871), in 



Ii8 ESTOPPEL BY MATTER OF RECORD. 

which latter case a strong doubt was expressed whether 
there existed in India (exclusive of the particular juris- 
dictions which are exercised by the High Courts in 
matters of Probate and the like, and which in case of 
war might be exercised in matters of prize) any ordinary 
Court capable of giving what can be called technically 
a judgement in rem. 

(§ 87.) In the High Courts, the question was very 
fully considered by Holloway, J., in the case of Yaraka- 
lamma v. Aanakala Narqma, 2 Mad. H. C. Rep. 276 
(1864), whose conclusion — 'that a decision by a compe- 
tent Court that a Hindoo family was joint and undivided, 
or upon a question of legitimacy, adoption, partibility of 
property, rule of descent in a particular family, or upon 
any other question in a suit inter partes, or more cor- 
rectly speaking in an action * * personam, is not a judge- 
ment in rem, or binding upon strangers, or in other 
words, upon persons who were neither parties to the 
suit nor privies ' — was approved of and confirmed by 
Peacock, C. J., delivering the judgement of a Full Bench 
at Calcutta in the case of Kanhya Loll v. Radha Churn, 
Beng. L. R. Sup. Vol. (F. B.) 662 (1867), the learned 
Chief Justice expressed the further opinion, that 
a decree in such a case is not, and ought not to be, 
admissible at all in evidence against strangers, and 
drew particular attention to the words used by 
Mr. Smith in his note to the Duchess of Kingston's case, 
when defining a judgement in rem : 'which very 
declaration operates upon the status of the thing adjudi- 
cated upon, and ipso facto, renders it such as it is 
thereby declared to be ; ' and added that ' There are no 
suits in this country (India) with the exception of those 
in the High Court in the exercise of Admiralty or Vice- 
Admiralty Jurisdiction which answer to actions in rem 
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in the Civil Law, and none corresponding with actiones 
prejudiciales \ We have little to do with foreign judge- 
ments. Suits in the Exchequer for the condemnation 
of goods are not applicable in this country, and it is not 
necessary to refer to them. We have not as yet any 
suits here for divorce a vinculo matrimonii, so far as 
Christians are concerned, so that no question can arise 
as to the effect of judgements in such suits. 

1 Decrees by Courts of competent jurisdiction for the 
absolute dissolution of marriage, are no doubt binding 
upon third parties . . . not upon the principle that 
every one is presumed to have had notice of the suit 
. . . but upon the principle that when a marriage is 
set aside by a Court of competent jurisdiction, it ceases 
to exist, not only so far as the parties are concerned, 
but as to all persons, ... It is conclusive upon all 
persons that the parties have been divorced, and that 
the parties are no longer husband and wife ; but it is 
not conclusive, nor even prima facie evidence against 
strangers that the cause foi» which the decree was 
pronounced existed. 

'It is unnecessary to consider the principle upon 
which grants of probate and letters of administration 
have been held, to be conclusive upon third parties, it 
would throw no light upon the present question, and 
the Indian Succession Act (X of 1865), sec. 242, points 
out expressly the effect which they are to have over 
property, and the extent to which they are conclusive/ 



1 See Sandars* Justinian, sec. 1, Bk. iv, Tit. 6, sdc. 13, 
and par. 61 of the Introduction, quoted by Sir Barnes 
Peacock in the above judgement, with the remark that it 
was in his opinion a mistake to call such actions actions 
in rem, they are strictly actions in personam. 
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• 

See also the case of Gungadhur Roy v. Woomasoon- 
deree Dassee, Beng. L. R. Sup. Vol. (F. B.) 672 (1867). 

(§ 88.) Sec. 242 of the Succession Act X of 1865 
enacts that ' Probate or letters of administration shall 
have effect over all the property and estate, moveable 
and immoveable, of the deceased, throughout the pro- 
vince in which the same is granted, and shall be conclu- 
sive as to the representative title against all debtors of 
the deceased, and all persons holding property which 
belongs to him, and shall afford full indemnity to all 
debtors paying their debts, and all persons delivering 
up such property to the person to whom such probate 
or letters of administration shall have been granted. 
'Provided that probate and letters of administration 
granted by a High Court after the 1st day pf April, 
1875, shall, unless otherwise directed by the grant, have 
like effect throughout the whole of British India V And 
sec. 179 : ' The executor or administrator, as the case 
may be, of a deceased person, is his legal representative 
for all purposes. And alt the property of the deceased 
person vests in him as such/ 

Sec. 331 provides that the Act 'shall not apply 'to 
intestate or testamentary succession to the property of 
any Hindu, Muhammadan, or Buddhist ; nor shall they 
apply to any will made, or any intestacy occurring 
before the 1st day of January, 1866/ 

The Indian Succession Act is divided into many 
parts, relating to succession where there is an intestacy; 
the execution of wills, their construction, bequests, 
legacies, &c. ; other parts relate to the duties of the 
executor or administrator, the practice in relation to 
grants of probate and of letters of administration. It 



1 The proviso was added by Act XIII of 1875. 
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was considered in a case which came before the High 
Court at Calcutta from the Court of the Recorder of 
Rangoon, that probate may be granted under this Act 
to the will of a Buddhist made after January i, 1866, but 
that it was not necessary that such a will should be 
executed as the Act prescribes, In re Kokya Dine, 
2 Beng. L. R. A. C. 79 (s. a), 10 Suth. W. R. 417 
(1868). * The question is whether the will is valid 
according to the law governing the community to which 
the testator belonged, In re Fackerooddeen Adam Saw, 
11 Suth. W. R. 413 (1869). 

The probate of the will of a Hindu, before the passing 
of the Indian Evidence Act, No. I of 1872, conferred no 
title upon the executor : he derived his title from the 
will itself. The probate was only evidence of his title, 
so far as a decree of the Court granting it would be, 
namely, as a decree inter partes, Sharo Bibi v. Baldeo 
Das, 1 Beng. L. R. O. C. 24 (1867) ; it did not confer upon 
him any personal rights of property analogous in any 
way to an English estate er interest, Jaykali Debt 
v. Shibnath Chatter jee, ib. vol. ii. p. 1 (1866), beyond the 
scope of the will he had merely the powers of 
a manager, ib. ; Nilakant Chatterjee v. Peari Mohan Das, 
ib. vol. iii. p. 7 (1869), nor did the calling of a man to 
whom the property is left by the name of executor, 
put him in the same position as an English executor^ 
Gopalnarain Mozumdar v. Muddomutty Guptee, ib. vol. 
xiv, p. 21 (1874), see p. 49. See also Treeporasoon- 
dery Dossee \fc Debendronath Tagore, ib. 2 Cal. 45 (1876). 
The Probate and Administration Act, No. V of 1881, 
sec. 4, enacts that ' the executor or administrator, as the 
case may be, of a deceased person' (that is, see sec. 1, 
a Hindu, Muhammadan, or Puddhist, or persons 
exempted under sec. 332 of the Indian Succession 
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Act, 1865, dying before, on, or after April 1, 1881), ' is 
his legal representative for all purposes, and all the 
property of the deceased person vests in him as such. 
But nothing herein contained shall vest in an executor 
or administrator any property which would otherwise 
have passed by survivorship to any other person/ It 
was held that sec. 41 of the Indian Evidence Act, I of 
1872, applies to a probate granted before the Hindu 
Wills Act came into force, although the executor had 
only the powers of a manager, Gtish Chunder Roy 
v. Broughton, Ind. L. R. 14 Cal. 861 (1887), at p. 875. 

(§ 89.) The Parsis have a special Succession Act, 
XXI of 1865, applicable to their community, but those 
parts of the Indian Succession Act, X of 1865, which 
apply to grants of Probate and Letters of Administration, 
inter alia, apply to them. The wills of Hindus, Jains, 
Sikhs, and Buddhists made on or after Sept. 1, 1870, 
within the territories of the Lieutenant-Governor of v 
bengal, or the local limits of the High Courts of Madras 
and Bombay, and made without those limits so far as 
they relate to immoveable property situated within them, 
are governed by the Hindu Wills Act, XXI of 1870, 
See sec. 2. 

The Probate and Administration Act, No. V of 1881, 
applies to the case of persons of the above class, or 
exempted from the operation of the Indian Succession 
Act, sec. 332, which gives power to the Governor- 
General of India in Council to grant or revoke such 
exemption, and sec. 59 is identical with sec. 242 of the 
Indian Succession Act, the proviso being slightly altered 
giving effect throughout British India to grants made 
by the Chief Court of the Panjab and the Recorder of 
Rangoon, as well as to grants made by the High Courts. 

(§ 90.) Courts having jurisdiction to dissolve certain 
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marriages and in other matrimonial suits were estab- 
lished by the Indian Divorce Act, No. IV of 1869, 
which requires that the petitioner must profess the 
Christian religion, and reside in India at the time of 
pftsenting the petition in all cases ; and the Court 
cannot pronounce a decree for dissolution of marriage, 
except when the marriage has been solemnized in 
India ; or when the adultery, &c. complained of shall 
have been committed in India; or when the husband 
has since the solemnization of the marriage exchanged 
his profession of Christianity for the profession of some 
other form of religion; or make a decree for nullity 
of marriage, except in cases where the marriage has 
been solemnized in India (sec. 2). 

'Jurisdiction exercised at the passing of the Act in 
respect of divorce, a mensd et toro, and in all other cases, 
suits and matters matrimonial, shall be exercised by 
such Courts and by the District Courts, subject to the 
provisions of this Act mentioned, and not otherwise ' 
(sec. 4). • 

This Act has since been made applicable by Act III 
of 1872, sec. 17, to marriages between persons who are 
not Christians, Hindus, Muhammadans, Parsis, Budd- 
hists, Sikhs, or Jains, and whose marriages have been 
contracted before the Registrar under its provisions. 

The High Courts at the Presidency Towns have also 
jurisdiction in matrimonial causes as Ecclesiastical 
Courts by virtue of their Charters. 

(§ 91.) But a marriage between Christians, which is 
one and the same thing substantially, all the Christian 
world over, is a different compact from a marriage 
between persons who are not Christians. A Christian 
marriage is more than a contract; it is an institution 
conferring a status upon the parties, • Warrender v. 
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Warrender, 2 CI. & F. (1835), at P- 53 *• ^he duties 
and obligations of parties who are not Christians to one 
another, as in the case of Mormons and others who 
recognize polygamy, must be regulated. by their own 
law, Hyde v. Hyde, Law Rep. 1 P. & D. 130 (s. ft), 
35 L. J. N. S. (P. M. & A.) 57 (1866), at p. 59, and see 
Shaw v. Gould, Law Rep. 3 H. L. Cas. 55 (1868), where 
Lord Colonsay remarks, at pp. 92, 93, that 'marriage 
among Christians, though classed among contracts, is 
an institution, a domestic /elation of parties recognized 
in all Christian countries, the essentials of which are not 
to be looked for in conditions prescribed in each case 
according to the pleasure of the contracting parties, or 
in the formalities or words of the ceremonial used in 
constituting the relation, but in duties, rights, and 
obligations which spring from the relation itself when 
constituted.' 

Sir John D. Harding, in his evidence before a select 
committee of the House of Lords, 1861, draws attention 
to the expressions use* in the Book of Common 
Prayer, a part of the Act of Uniformity, which are 
to the same effect, 'an honourable estate,' and 'the 
holy estate of matrimony ; ' and in the case of Ardraseer 
Curseijee v. Perozeboye, 6 Moore's Ind. App. Cas, 348 
(1856), it was decided that the High Courts in India 
exercising their ecclesiastical jurisdiction had nothing 
to do with matrimonial suits when the parties belong 
to the native races in India; such suits cannot con- 
sistently with the principles of Ecclesiastical Law be 
applied to them, but it was added (p. 390), ' we should 
much regret if there were no court and no law whereby 
a remedy could be administered to the evils which must 
be incidental to married life among them' — 'proceed- 
ings might be conducted on the civil side with such 
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adaptation as the circumstances of the case and justice 
might require/ and see the cases of Yamundbhdi v. 
Nardydn Moreshvar Pendse, Ind. L. R. i Bom. 164 (1876) ; 
Moonshee Buzloor Ruheem v. Shamsoonnissa Begum, 1 1 
Mbore's Ind. App. Ca. 551 (1867), at p. 583 ; Mathurd 
Ndikm v. Esu Ndikin, Ind. L. R. 4 Bom. (1880), at 
p. 566, and Mtthibai v. Limji Nouroji Bandji, tb. 5 Bom. 
(1881), at p. 526, cases of this nature, and the Limitation 
Act, No. XV of 1877, schedule 2, No. 42, which requires 
suits for the restitution of cgnjugal rights to be insti- 
tuted within three years of the demand and refusal, and 
Act XIV of 1882, sec. 259, which provides for the execu* 
tion of a decree for the recovery of a wife. 

(§ 92.) The Indian Evidence Act, sees. 41 and 44, re- 
quires that the following matters shall be considered — 
(1) whether there is a final decision, and (2) whether it 
is a decision of a Court of Competent Jurisdiction, 
and whether the judgement was obtained by fraud or 
collusion. And in the case of a foreign judgement it is 
to be considered whether ihy of the circumstances 
exist which will prevent its operating as a bar to a suit 
in British India. 

(§ 93-) The same considerations which prevent 
a decree operating as res judicata inter partes would 
equally apply to a judgement under these provisions, 
see e. g. the case of Concha v. €oncha, Law Rep. 11 App. 
Cas. 541 (1886), cited, ante, § 13, where the finding 
that a testator was domiciled in England, not being 
necessary to the decision that his will was entitled to 
probate, was held not to be conclusive in rem as to the 
domicil. Lord Herschell in this case referred to the 
words of Lord Cranworth in the case erf Whicker v, 
Hume, 7 H. L. C. 124, p. 156 (1858) : 'A probate is con- 
clusive evidence that the instrument was testamentary 



ia6 ESTOPPEL BY MATTER OF RECORD. 

« 

according to the law of this country, but it proves 
nothing el*/ and ' Suppose there was a country in 
which the form of a will was exactly similar to that in 
this country, but in which n<j person could give away 
more than half his property. Such an instrument, made 
in that country by a person there domiciled, when 
brought to probate here, would be admitted to probate 
as a matter of course. Probate would be conclusive 
that it was testamentary, but it would be conclusive of 
nothing more, for after tfeat there would then arise the 
question how is the Court that is to administer the 
property to ascertain who is entitled to it? For that 
purpose you must look beyond the probate to know in 
what country the testator was domiciled, for by the law 
of that country the property, must be administered/ 

And a decree of divorce ' is not conclusive, nor even 
prima facie evidence against strangers that the cause for 
which the decree was pronounced existed/ Kanhya 
Lall v. Radha Churn (cited, ante, § 87). 

(§ 94.) As regards the jurisdiction in cases of Probate, 
Lord Chancellor Wesibury said in the case of Enohin 
v. Wyllie, 10 H. L. C. at p. 13, 31 L. J. N. S. ch. 404 
(1866) : ' I hold it to be now put beyond all possibility 
of question, that the administration of the personal 
estate of a deceased person belongs to the Court of the 
country where the deceaied was domiciled at his death. 
All questions of testacy or intestacy belong to the 
Judge of the domicil. It is the right and duty of that 
Judge to constitute the personal representative of the 
deceased* To the Court of the domicil belong the 
interpretation and construction of the will of the testa- 
ton To determine who are the next of kin or heirs of 
the personal estate *of the testator is the prerogative of 
the Judge of the domicil. In short- the Court of the 
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domicil is the forum concursus to which the legatees 
under the will of a testator, or the parties entitled to the 
distribution of the estate of an intestate, are required to 
resort. To these general rules must be added a remark 
on the great danger and inexpediency of the Court of 
a foreign country taking upon itself the task of inter- 
preting the will of a testator, which is written, not in the 
language of that country, but in the language of the 
country of the domicil. I entirely adopt upon this point 
the language of Lord Lyndhufst in advising your Lord- 
ships in the case of Trotter v. Trotter, 4 Bligh, N. R. 502 
(1828), (s. a), 3 Wils. and Sch. 407. ... In my opinion the 
Probate Court had nothing to. do with the construction 
of the will for the purpose of awarding to the Russian 
Executor an ancillary administration/ 

(§ 95-) The High Courts in India have various Juris- 
dictions under their Charters; as Courts of Probate 
exercising their testamentary and intestate jurisdiction, 
and as Courts of Original Jurisdiction to determine 
questions, inter alia, of distribution of property and of 
the construction of. wills. These Courts may be presided 
over by the same Judge, sitting at different times, but 
they are separate Courts. 

(§ 96.) Lord Selborne in Ewing v. Orr Ewing, Law 
Rep. 10 App. Cas. 453 (1885), dissented from that part 
of Lord Westbury's judgement 4n Enohinw. Wyllie which . 
affirms that the Court of the domicil is the forum concur- 
sus to which the parties entitled to the distribution of 
the estate of an intestate are required to resort, and 
points out (p. 503) that the* majority of the Lords who 
decided the appeal (Lord Crariworth and 'Lord Chelms- 
ford) dissented frpm Lord Westburyis opinion; He 
says (p. 502) : f So far as relates to dfomicil, it has always 
appeared to me to be clear that the domicil of a deceased 
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testator or intestate cannot, in principle, furnish any 
governing or necessary rule except for the purpose of 
determining the succession to moveable estate. For 

• 

that purpose recourse must be had, not always or 
necessarily to the Courts, but always necessarily to the 
law, of the domicil. The succession being once ascer- 
tained, the rights resulting therefrom belong to, and 
follow the person of, the living successor, and not the 
dead predecessor. It has never been held that the 
forum, in which such rigtys may be vindicated, depends 
on the domicil (as distinguished from the place of 
residence for the time being, which is sometimes 
inaccurately so denominated) either of the plaintiff or of 
the defendant, in any action or suit ; and if the domicil 
of the living man, whose rights and liabilities are in 
question, is for that purpose immaterial, I am unable to 
understand hpw the place in which those rights are to 
be protected, or those liabilities enforced, can necessarily 
depend upon the domicil of the deceased ; ' and explains 
from the judgement of Dord Cranworth, "that where he 
held ' the situs of the property to regulate the right to 
administer that property/ he used the word ' administra- 
tion' in the most technical sense — that of the official 
character of legal representative, conferred by the act of 
a Court of Probate or Confirmation. 

(§ 97') I n Doglioni v. Crispin, Law Rep. i H. L. 301 
(1866), (s. c), 35 L. J. M., P. M. & S. 129, Lord Cran- 
worth says: 'No principle can be better established 
than that the administration of the personal estate of 
a deceased person belongs exclusively to the country in 
which he is domiciled at his death. The Courts of that 
country must decide who is entitled, and from that 
decision there can be no appeal.' And Stirling,]*, after 
reviewing these cases in TrafforA v. Blanc, Law Rep. 
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36 Ch. D. (1887), at pp. 609, 610, says that ' the rule to be 
extracted from these cases appears to be this, that 
although the parties claiming to be entitled to the estate 
of a deceased person may /lot be bound to resort tg the 
tribunals of the country in which the deceased was 
domiciled, and although the Courts of this country 
[England] may be called upon to administer the estate 
of a deceased person domiciled abroad, and in such case 
may be bound to ascertain as best they can who, accord- 
ing to the law of the domicil, are entitled to that estate ; 
yet wRere the title has been adjudicated upon by the 
Courts of the domicil, such adjudication is binding upon 
and must be followed *by the Courts of this country/ 

(§ 98-) The judgement of the Probate Court, constitu- 
ting the representative, is tfcus distinguished from the 
judgement of the Court of distribution as regards its 
effect as a binding judgement in another country, and 
this distinction is shown in a case decided by Malins, 
V. C, in 1874, MacnichoN. Macnichol, Law Rep. 19 Eq. 81, 
who held that "when judgement had been obtained in 
a foreign Court by the foreign administrator of a creditor 
against the estate of an English debtor who had died 
and whose estate is being administered in England, the 
foreign administrator having established his debt was in 
the position of a creditor in England, and could prove it 
in England, without taking out administration to his 
intestate. 

(§ 99.) The will of a testator, if a valid will, is allowed 
to alter the course of succession which would follow in 
the case of an intestacy, consequently 'The law of the 
country in which the deceased was domiciled at the time 
of his death not only decides the course of distribution 
or succession as to personalty, but regulates the decision 
as to what constitutes the will/ per Lord Cottenham in 

K 
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Price v. Dewhurst, 4 Myl. & Cr. 82 (1838), and in De 
Bonneval v. Z?e Bonneval, 1 Curt. 856 (18&8), Sir 
Herbert Jenner Fust t holding that the tribunals in 
France were the competent authority to determine the 
validity of the will and the succession of the personal 
estate, suspended, as in Hare v. Nasmyth, 3 Add. 25 
(1821), the proceedings in England as to the validity of 
the will till it should be pronounced valid or invalid by 
those tribunals. 

(§ 100.) The Indian Succession Act, No. X of 1865, 
sec. 235, incorporated in the Probate and Administration 

^ Act, No. V of 1881, ssc. 51, recognizes these principles 
and provides that 'the Pistrict Judge* (i.e k the Judge of 
a principal Civil Court of Original # Jurisdiction, sec. 3), 
' shall have jurisdiction in .granting and revoking Pn> 
bates and letters of Administration in all cases within his 
district/ and sec. 180, incorporated in the Probate and 
Administration Act, No. V of 1881, sec: 5, enacts that 
1 where a will has been proved and deposited in a Court 
of competent jurisdiction* situated beyond the limits of 
the province, whether in the British dominions or in 
a foreign country, and a properly authenticated copy of 
the will is produced, letters of administration may be 
granted with a copy of such copy annexed ;' and sec. 207, 

. 'where a deceased has left property in British India, 
letters of administration must be granted according to 
the foregoing rules [i. e. rules laid down by the Act], 
although he may have been a domiciled inhabitant of 
a country in which the law relating to testate and 
intestate succession differs from the law of British India ;' 
and sec. 5, ' succession to the moveable property of the | 

deceased person is regulated by the law of the country 
in which he had his domicil at the time of his death.' 
(§ 101.) The Courts in India, as in England, will thus » 
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in case of testacy follow the grant of the country of the 
domicil of the deceased. But it has been held that 
where Probate has been granted in the country of the 
domicil and also in England, and the executor Was 
allowed by the law of the couritry of the domicil to 
retire from the executorship and he did so, and another 
person was, in accordance with the law of, the country 
of the dotnicil, there appointed executor in his stead, 
the Court in England .must refuse to follow the second 
grant, as there was a Probate already granted in 
England arid this, grant cbuld not be got rid of according 
to the law of England, Goods of Veiga^^z L. J. N. S, 
(P. "M. & A.) 9 (18&). As there is no such power in 
the Courts in India, to get rid of the first grant, a similar 
result woyld no doubt be arrived at should such a case 
arise in any Court in British India. 

(§ 102.) Where the Courts of the country of the 
domicil had declared that the executorship had expired, 
and that jthe executor had no longer any right to inter- 
meddle with th6 estate of the testator either there or in 
England, but that such right belonged exclusively to 
the representative* erf the universal • legatee, the Court " 
of Probate in England held that it was bound by the 
decision, and refused to grant Probate to the executor, 
but granted Administration to the representative of the 
universal legatee, Laneuville v. Anderson and Guichard, 
30 L. J. N. S. (P. M. & A.) 25 (i860). 

(§ 103.) The Indian Succession Act, No. X of 1865 lays 
down certain rules relating to domicil for the purposes 
of that Act ; thus by sec. 6, ' A person can have only 
one domicil for the purpose of succession to his 
moveable property ; ' by sec. 7, ' The domicil of origin 
of every person of legitimate birth is in the country in 
which, at the time of his birth, his father was domiciled ; 

k 2 
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or, if he is a posthumous child, in the country in which 
his father was domiciled at the time of the father's 
death ; ' by sec. 8, ' The domicil of origin of an illegiti- 
mate child is in the country in ^vhich, at the time of his 
birth, his mother was domiciled;' by sec. 9, 'The 
domicil of origin prevails until a new domicil has been 
acquired/ 

By sec. 10, ' A man acquires a new domicil by taking 
up his fixed habitation in a country which is not that 
of his domicil of origin.' 1 Explanation. A man is not 
considered as having taken up his fixed habitation in 
British India merely by reason of his residing there 
in Her .Majesty's Civil or Military Service, or in 
the exercise of any profession or calling;' by sec. 11, 
1 A person may acquire a. domicil in British India 
by making and depositing in some office in British 
India (to be fixed by the Local Government), a declara- 
tion in writing under his hand of his desire to acquire 
such domicil, provided that he shall have been resident 
in British India for one year immediately preceding the 
time of his making such declaration ; ' by sec. 12, 
1 A man who is appointed by the Government of one 
country to be its ambassador, consul, or other repre- 
sentative in another country, does not acquire a domicil 
in the latter country by reason only of residing there 
in pursuance of his appointment ; nor does any other 
person acquire such domicil by reason only of residing 
with him as part of his family or as a servant ; ' by 
sec. 13, 'A new domicil continues until the former 
domicil has been resumed or another has been acquired.' 

By sec. 14, 'The domicil of a minor follows the 
domicil of the parent from whom he derived his domicil 
of origin.' ' Exception. The domicil of a minor does not 
change with that of the parent, if the minor is married 
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or holds any office or employment in the service of Her 
Majesty, or has set up with the consent of the parent 
in any distinct business/ 

By sec. 15, 'By marriage a woman acquires the 
domicil of her husband, if she had not the same domicil 
before ; ' by sec. 16, * The wife's domicil during the 
marriage follows the domicil of her husband/ ' Excep- 
tion. The wife's domicil no longer follows that of her 
husband if they be separated by the sentence of 
a competent Court, or if tfie husband is undergoing 
a sentence of transportation/ 

By sec. 17, ' Except in the case above provided for, 
a person cannot, ^during minority, acquire a new 
domicil;' by sec. j*8, 'An insane person cannot acquire 
a new domicil in any other way than by his domicil 
following the domicil of another person ;' and by sec. 19, 
' If a man dies having moveable property in British 
India, in the absence of proof of any domicil elsewhere, 
succession to the property is regulated by the law of 
British India/ 

These definitions are generally but not absolutely 
and in all respects in accordance with the cases decided 
by the English Courts, and they are directly applicable 
to the purpose of the Act which contains them. 

(§ 104.) In a Matrimonial case, Udny v. Udny, Law 
Rep. 1 Sc. App. 441 (1869), Lord Westbury, at p. 457, 
laid down the following principles relating to domicil : 

'The law of England, and of almost all civilized 
countries, ascribes to each individual at his birth two 
distinct legal states or conditions; one by virtue 
of which he becomes the subject of some particular 
country, binding him by the tie of natural allegiance, 
and which may be called his political status) another, 
by virtue of which he has ascribed to him the character 
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of a citizen of some particular country, and as such 
is possessed of certain political rights, and subject to 
certain obligations, which latter character is the civil 
status or condition of the individual, and may be quite 
different from his political status. The political status 
may depend on different laws in different countries ; 
whereas the civil status is governed universally by one 
single principle, namely, that of domicil, which is the ' 

criterion established by law for the purpose of deter- 
mining civil status. For itjs on this basis that the per- 
sonal rights of the party, that is to say, the law which 
determines his majority or minority, his marriage, suc- 
cession, testacy or intestacy, m*st depend. Inter- 
national law depends on rules which, being in great 
measure derived from the Roman law, are common to 
the jurisprudence of all civilized nations. It is a settled 
principle that no man shall be without a domicil, and to 
secure this result the law attributes to every individual 
as soon as he is ,born the domicil of his father, if the 
child be legitimate; and the domicil of the mother, if ^ 
illegitimate. This has been called the domicil of origin, 
and is involuntary. Other domicils, including domicil 
by operation of law, as on marriage, are domicils of 
choice. For as soon as an individual is sui juris, it is 
competent to him to elect and assume another domicil, 
the continuance of which depends upon his will and act. 
When another domicil is put on, the domicil of origin is 
for that purpose relinquished, and remains in abeyance 
during the continuance of the domicil of choice; but as 
the domicil of origin is the creature of the law, and 
independent of the will of the party, it would be incon- 
sistent with the principles on which it is by law created 
and ascribed to suppose that it is capable of being by 
the act of the party entirely obliterated and extinguished 
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It revives and exists whenever there is no other domicil, 
and it does not require to be regained or reconstituted 
ammo et facto, in the manner which is necessary for the 
acquisition of the domicil of choice. 

1 Domicil of choice is a conclusion or inference which 
the law derives from the fact of a man fixing voluntarily 
his sole or chief residence in a particular place with an 
intention of continuing to reside there for an unlimited 
time. This is a description of the circumstances which 
crea^p or constitute a domiql, and not a definition of 
the term. There must be a residence freely chosen, 
and not prescribed or dictated by any external neces- 
sity, such as the duties of office, the demands of credi- 
tors, or the relief from illness : and it must be residence 
fixed not for a limited period or particular purpose, but 
general and indefinite in its future contemplation. It is 
true that residence originally temporary, or intended for 
a limited period, may afterwards become general and 
unlimited, and in such case so soon as the change of 
purpose or animus manendi can be inferred the fact of 
domicil is established. 

'The domicil of origin may be extinguished by act of 
law, as, for example, by sentence of death or exile for 
life, which puts an end to the status civilis of the 
criminal ; but it cannot be destroyed by the will or act 
of the party. 

1 Domicil of choice, as it is gained animo et facto, so it 
may be put an end to in the same manner. Expressions 
are found in some books, and in one or two cases, that 
the first or existing domicil remains until another is 
acquired. This is true if applied to the domicil of 
origin, but cannot be true if such general woftls were 
intended (which is not probable) to convey the conclu- 
sion that a domicil of choice, though unequivocally 
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relinquished and abandoned, clings, in spite of his will 
and acts, to the party, until another domicil has animo et 
facto been acquired. The cases to which I have referred 
are, in my opinion, met and controlled by other decisions. 
A natural born Englishman may, if he domiciles himself 
in Holland, acquire and have the status civilis of a Dutch- 
man, which is of course ascribed to him in respect of his 
settled abode in the land, but if he breaks up his estab- 
lishment, sells his house and furniture, discharges his i 

servants, and quits Hollangl, declaring that he will ^ever 
return to it again, and taking with him his wife and 
children, for the purpose of travelling in France or Italy j 

in search of another place of residence, is it meant to be 
said that he carries his Dutch domicil, that is, his Dutch 
citizenship, at his back, and that it clings to him pertina- 
ciously until he has finally set up his tabernacle in . 
another country ? Such a conclusion would be absurd ; 
but there is no absurdity, and, on the contrary, much 
reason, in holding that an acquired domicil may be 
effectually abandoned by unequivocal intention and act ; 
and that when it is so determined, the domicil of origin 
revives until a new domicil of choice be acquired. 
According to the dicta in the books and cases referred 
to, if the Englishman whose case we have been suppos- 
ing lived for twenty years after he had finally quitted 
Holland, without acquiring a new domicil, and after- 
wards died intestate, his personal estate would be 
administered according to the law of Holland, and not 
according to that of his native country. This is an 
irrational consequence of the supposed rule. "But when 
a proposition supposed to be authorized by one or more 
decisions involves absurd results, there is great reason 
for believing that no such rule was intended to be 
laid down. 
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'In Mr. Justice Story's Conflict of Laws (the last 
edition), it is stated that "the moment the foreign 
domicil (that is the domicil of choice) is abandoned, 
the native domicil or domicil of origin is reacquired." 

'And # such appears to be the just conclusion from 
several decided cases, as well as from the principles of 
the law of domicil. 

1 In adverting to Mr. Justice Stor/s work, I am obliged 
to dissent from a conclusion stated in the last edition of 
that, useful book, and whicl\ is thus expressed : " The 
result of the more recent English cases seems to be, 
that for a change of national domicil there must be 
a definite and effectual change of nationality." In sup- 
port of* this proposition the editor refers to some words 
which appear to have fallen from a ipble and learned 
Lord in addressing this House in the case of Moorhouse 
v. Lord, 10 H. L. C. 272, when in speaking of the 
acquisition of a French domicil, Lord Kingsdown says, 
" A man must intend to become a Frenchman instead 
of an Englishman." • 

'These words a*e likely to mislead, if they were 
intended to signffy that for a change of domicil there 
must be a change of nationality, that is, of natural 
allegiance. 

' That would be to confound the political and civil state 
of an individual, and to destroy the difference between 
patria and domicilium! 

(§ io 5«) Thus, before the Alien Act, 1870, 33 Vict. c. 14, 
it was impossible for a British subject to renounce his 
allegiance, but he can do so under that Act, and cease 
to be a British subject. 

By 24 & 25 Vict. c. mi, sec. 1, it is provided that on 
the conclusion of a convention with any foreign State, 
Her Majesty may by Order in Council direct that no 
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British subject dying in such country shall be deemed 
to have acquired a domicil in such country unless he 
shall have resided there for one year immediately pre- 
ceding his death, and shall have declared his intention 
to become domiciled, and every such British subject so 
dying, without having resided and made such declara- 
tion, shall be deemed for all purposes of testate or 
intestate succession as to moveables to retain the domi- 
cil possessed at the time of going to reside in such 
foreign country. m 

Sec. 2 contains corresponding provisions as to sub- 
jects of such foreign states dying in Great Britain or 
Ireland, and (sec. 3) not naturalized in any part of Her 
Majesty's dominions. 

(§ 106.) The jurisdiction to annul a Christian marriage 
or to dissolve it depends in one sense upon the authority 
conferred upon the Court which pronounces the decree. 
The Indian Divorce Court can only do so in cases 
where the petitioner is a Christian and residing 
within the jurisdiction, the marriage must also have 
been solemnized in India, or the adultery complained of 
committed in that country (ante, § 89). The English 
Divorce Act, 20 & 21 Vict. c. 85, contains no specific 
provisions, but admits of a petition by 'any husband* 
or 'any wife/ but it was decided in the case of 
Yelverton v. Yelverton, 1 Swab, and Trist. 574, (s. c), 
29 L. J. N. S. (P. M. & A.) 34 (1859), that the Divorce 
Court was a Court for England alone, and for this pur- 
pose Ireland was a foreign country; and the cases of 
Niboyet v. Nibqyet, Law Rep. 4 P. D. 1 (1878), Deck v. 
Deck, 2t) L. J. N. S. (P. M. & A.) 129 (i860), and Bond v. 
Bond, ib. 143 (s. a), 2 Swab, and Trist. 93 (i860), turned 
also upon the construction of sec. 27 of the same enact- 
ment, Calwell v. Calwell, 3 Swab, and Trist. 259 (i860), 
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and Simonin v. Mallac, 29 L. J. N. S. (P. M. & A.) 
97 (i860), followed in Sottomayer v. De Barros, Law Rep. 
2 P. & D. 81 (1871), seem also to have been decided 
upon consideration of the statutory jurisdiction of the 
Court. 

j(§ 107.) But the wider question of the effect of such 
a decision as conclusive proof everywhere of the dissolu- 
tion or nullity of the marriage seems to depend upon 
other considerations. In India vft have under sec. 41 
of the Evidence Act the positive rule that such a 
decision passed by a Court of competent jurisdiction is 
to be recognized by all Courts in India as a conclusive 
decision doing away vith the status of marriage. But 
in the present condition of the law it is quite possible 
that there may be two decrees, one upholding the 

m married status, and the other declaring that it does not 
exist ; for ' The foreign decree may be valid within the 
jurisdiction of the Judge who passed it, but still not be 
such a sentence as by the comity of nations has an extra 

'territorial effect and authority/ Shaw v. Gould, Law 
Rep. 3 H. L. 55 (1868). The .Courts in India cannot 
recognize both decrees. 

Lord St Leonards, in the case of£etls v. Geils, 1 Macq. 
255 (1852), at p. 258, holding that the wife was entitled 
to seek her remedy in the Scotch Court, the husband 
being a Scotchman domiciled in Scotland, and the crime 
committed in that country, says, 4 What the effect of the 
proceeding may be is another question.' 

(§ 108.) The jurisdiction in matrimonial cases in this 
more extended sense has been held in numerous 
instances to depend upon the domicil of the parties, 
the domicil of the wife being the domicil of the 
husband, and following his domicil when he acquires 
a new one. Lolly's case, Russ. & Ry. 237 (1812); 
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Tovey v. Lindsay, i Dow. 117 (1813); Conway v. Beazley, 
3 Hagg. Eccl. Rep. 639 (1831), see p. 645 ; Warrender 
v. Warrender, 2 CI. & F. 488 (1835) ; Maghee v. M c Alis- 
ter, 3 Irish Ch. 604 (1853) ; Tollemache v. Tollemache, 
1 Sw. & Tr. 557 (1859) (s. a), 30 L. J. N. S. (Mat) 113 ; 
Dolphin v. Robins, 7 H. L. C. 390 (1859) (s. a), 29 
L. J. N. S. (P. M. & A.) 11; Yelverton v. Yelverton, 
1 Swab. & Trist. 574 (s. c), 29 L. J. N. S. (P. M. & A.) 34 
(1859); Brodie v. BrdHie, 30 ib. (P. M. & A.) 185 (1861); 
Pitt v. Pitt, 4 Macq. 621(1864); Shaw v. Gould, Law 
Rep. 3 H. L. 55 (1868); Shaw v. The Attorney General, 
ib., 2 P. & D. 156 (s. a), 39 L. J. N. S. (P. & M.) 81 (1870); 
Manning v. Manning, Law Rep.12 P. & D. 223 (s. c.) f 
40 L. J. N. S. (P. & M.) 18 (1871); Wilson v. Wilson, 
Law Rep. 2 P. & D. 435 (s. a), 41 L. J. N. S. (P. & M.) 
74 (1872) ; Le Sueur v. Le Sueur, Law Rep. 1 P. D. 139 . 
(1876) ; Harvey v. Farnie, ib. 8 App. Cas. 43 (1882). 

(§ 109.) The principles on which this rule is established 
were stated by Lord Westbury in the case of Shaw v. 
Gould, Law Rep. 3 H. b. Cas. 55 (1868), at p. 80. In 
this case an Englishman, by fraud, married an English 
woman, a minor under age ; they never cohabited, and 
afterwards the husband was induced by the friends of 
the wife, for a reward, to go to Scotland and to reside 
there for forty days in order to obtain a divorce from 
the Scotch Courts. The divorce was pronounced and 
the lady subsequently married an English barrister, who 
then took up his residence in Scotland and was admitted 
an advocate of the Scotch bar. The question was 
whether the divorce was effectual to make valid the 
subsequent marriage and to legitimize the children of 
that marriage who, if legitimate, were entitled to property 
real and personal under the will of an Englishman, 
a relative of their mother. Lord Westbury said : 
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1 According to the institutions of England as existing 
at the time of the alleged divorce [before the passing of 
the Divorce Act, 20 & 21 Vict c. 85], no such decree 
cdbld have been obtained in any Court, for no forensic 
tribunal existed in England with jurisdiction to grant 
divorces a vinculo matrimonii. The foreign decree of « 
divorce is adduced for the purpose of determining 
a question touching a right of property that has arisen 
in an English Court of Justice, and which must be 
decided by English law. It is therefore a question of 
English law, and the true inquiry is — Does the English 
law recognize and admit the finality of a foreign judge- 
ment divorcing a vinculo matrimonii English subjects 
who have married iq England ? 

'The foreign decree m^y be perfectly valid and 
•unimpeachable within the territorial jurisdiction of the 
Judge who pronounced it. It may there fix the legal 
status of persons and conclude the/right and title to 
^property ; but it may still not be such a sentence as by 
the comity of nations (that is/by the general principles 
of jurisprudence which are recognized by the Christian 
States of Europe) has an extra territorial effect and 
authority. 

'The first essential of a foreign decree is, that it 
should be pronounced by a Court of -competent juris- 
diction between parties who are bona fide subjects to 
that jurisdiction. 

' If the Court of a foreign country permits the sub- 
jects of a bordering nation to resort to it for the purpose 
only of getting rid of the personal status and obligations 
of husband and wife, which release they cannot obtain 
in their own country, it is plain that such foreign Court 
is in reality, by its tribunals, Usurping the rights and 
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functions of sovereignty over the subjects of another 
country ; who still retain, and as soon as the purpose is 
answered, intend to return to their native country and 
resume their original position. Can this be done with- 
out injury to the authority of such bordering power and 
to the rights of its subjects ? 

'Social rights depend in many cases upon the per- 
sonal status and relations of individuals, that is to say, 
upon the relations of husband and wife, father and 
child, and all the relations which are consequent upon 
marriage, and if these relations as they exist cannot 
be altered by the tribunals and domestic laws of the 
country where they were formed, are not the institu- 
tions of that country prejudiced, an4 its subjects injured 
by permitting a foreign Cgurt to be invoked for the 
purpose of altering social rights and duties, which 
cannot be changed under their own laws, in their own 
Courts of Justice ?. 

4 It is true that persons commorant in a . foreign ( 
country, but without any*intention of remaining there, 
are, whilst they are so commarant, subject to the laws of 
that country, and must yield obedience to them; but 
that is a very different thing from a country permitting 
foreigners to resort to it for the sole purpose of getting 
released from the most solemn of all contracts, and the 
most important of all obligations. Marriage is the very 
foundation of civil society, and no part of the laws and 
institutions of a country can be of more vital importance 
to its subjects than those which regulate the manner 
and conditions of forming, and, if necessary, of dis- 
solving the marriage contract. 

'No nation can be required to admit that its domiciled 
subjects may lawfully resort to another country for the 
purpose of evading the laws under which they live. 
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When they return to the country of their domicil, 
bringing back with them a foreign judgement so 
obtained, the tribunals of the domicil are entitled, or 
even bound, to reject such judgement, as having no 
extra territorial force or validity. They are entitled 
tp reject it if pronounced by a tribunal not having, 
competent jurisdiction ; and they are bound to reject 
it, if it be an invasion of their own laws and polity;' 

(§ no.) Two very eminent Judges have considered that 
to decide the question of th$ jurisdiction on considera- 
tion of the domicil (as is held in America), would be 
a violation of principle, and make the dissolubility of the 
marriage depend upon the mere will of the husband, 
and that as regards a decree of nullity, if the alleged 
wife is the complainant a her domicil would depend 
* upon the very matter in controversy, Nibqyet v. Niboyet, 
Law Rep. 4 P. D. 1 (1878), per James, L. J., & Cotton 
L. J., overruling the decision of Sir R. PhillimoYe y ib. 

3 P. D. 52 (1878). Brett, L. J., however, agreed with 
Sir R. Phillitnore that the jurisdiction depended upon 
the domicil, as that learned Judge had also held in 
Le Sueur v. Le Sueur (supra, § 108), citing the opinion of 
Lord Penzance in Wilson v. Wilson (supra, § 108), that 

4 the only fair and satisfactory rule is to insist upon all 
the parties, in all cases referring their matrimonial 
differences to the Courts of the country in which they 
are domiciled/ Brett, L. J., says : ' Marriage is the fulfil- 
ment of a contract satisfied by the solemnization of the 
marriage. But marriage directly it exists creates by law 
a relation between the parties and what is called a status 
of each. The. status of an individual, used as a legal 
term, means the legal position of the individual, in 
or with regard to -the rest of the community. That 
relation between the parties, and that status of each of 
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them with regard to the community, which are consti- 
tuted upon marriage, are not impeded or defined by 
agreement but by law. The limitations or considera- 
tions or effects of such relations and status are different 
in different countries. 

4 As that relation and status are imposed by law, the . 
only law which can impose or define such a relation or 
status, i.e. relative position, so as to bind an individual 
is the law to which such individual is subject. The 
power of a law which enacts restrictions on or grants 
relaxations of the personal condition of individuals is 
territorial, i. e. limited. The meaning of that is that it is 
only binding on the natural born ^subjects of the law- 
giver or on those who have otherwise become his 
subjects. 

• ••••••a 

1 It follows that upon principle, the only law which 
should assume to alter the status of a married man is the 
law of the country of his domicile 

The case of Niboyet turtied, however, upon the con- 
struction of sec. 27 of the English Divorce Act, 20 & 21 
Vict c- 85, and Lord Selborne rn Harvey v. Farnie, Law 
Rep. 8 App. Cas. 43, whose views, with those of Lords 
Blackburn and Watson, agree with the above opinion of 
Brett, L. J., throws doubt, at p. 56, upon the correctness 
of the decision in the case of Niboyet v. Niboyet 

(§ in.) In the case of Deck v. Deck, 29 L. J. N. S. 
(P. M. & A.) 129 (i860), Sir C. Cresswell, J. O., said that 
the husband * could not shake off his allegiance to the law 
of England by a change of domicil/ and this case was 
followed in Bond v. Bond, ib. 143 (s. a), 2 Sw. & Tr. 93 
(i860), where the evidence of domicil was doubtful. 

As regards the question of allegiance, Lord Westbury 
observes in Shaw v. Gould, Law Rep. 3 H. L. Cas., at 



BY JUDGEMENT. 145 

p. 84 (1868) : ' Mr. Justice Story in his book on the 
Conflict of Laws>sdc. 205 n; t cites a judgement delivered 
by the Supreme Court of Pensylvania in which, after 
observing that a bona fide domicil, in the strictest sense 
of the word, was essential to jurisdiction to pronounce 
a ^decree a vinculo matrimonii, Chief Justice Gibson 
treats the British tenet of perpetual allegiance as the 
root of the English doctrine of the indissolubility of the 
marriage contract. 

'I hardly need observe th^t this is an unfounded 
notion, and that the political maxim of nemo potest exuere 
patriam, which preserves the duty of allegiance, not- 
withstanding the chapge of domicil, has nothing to do 
with the personal relations and rights of British subjects 
under civil contracts.' This is to the same effect as his 
# Lordship's remarks in Udny v. Udny, Law Rep. 1 Sc. 
App. 441 (1869), already quoted {supra, § 104). 

The case of Deck v. Deck also turned upon the' con- 
struction of sec. 27 of the Divorce Act, and it was held 
that the words 'any wife may petition' must include 
any wife being a natural born English subject, and that 
the case came within the letter and spirit of the enact- 
ment. Sec. 42 also removed all difficulty as to serving 
the husband with process. „ The direct decision was 
therefore not based upon the position of the husband, 
but of the wife. 

(§ 112.) lit the case of Calwell v. Calwell, 3 Sw. & Tr. 
259 (i860), there was a submission to the jurisdiction, 
and the Full Court made a decree dissolving the mar- 
riage, which had been celebrated in Ireland, on the 
ground of adultery committed in England and on the 
continent, although the husband was domiciled in Ire- 
land, and had only a temporary abode in England at the 
time of filing the petition. 

L 
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And in Simonin v. Mallac, 29 L. J. N. S. (P. M. & 
A.) 97 (i860), Sir C. Cresswellj J. O., held that the par- 
ties, by professing to enter into a contract in England, 
mutually gave to each other the right to have the force 
of the contract determined by the English tribunals, and 
that the Court had jurisdiction to inquire into the validity 
of the marriage, although the parties were foreigners 
and domiciled abroad, and this was followed by Sir 
/. Hannen, J. O., in Sotiomayer v. De Barros, Law Rep. 
2 P. D. 81 (1877). 

(§ 113.) The case of Harvey v. Farnie, Law Rep. 
8 App. Cas. 43, was decided by the House of Lords 
in 1882* without calling upon |he counsel for the 
respondent. The facts are stated by Lord Chan- 
cellor Selborne, see p. 49 et seq. The only ground 
upon which a Scotch divorce was impeached was , 
that by the law of England a divorce for adultery 
alone is only granted at the suit of the husband, 
except under particular circumstances, which did 
not exist in this case.* The husband's adultery, 
without anything more, would not in England be 
a ground for divorce. It is a ground for divorce in 
Scotland : and this divorce was upon that ground at the 
suit of the wife. The marriage had been solemnized in 
England, the parties were domiciled in Scotland, the 
adultery was committed in Scotland, and the parties 
were resident in Scotland when the suit was instituted. 
The Judge of the Divorce Court and the Court of 
Appeal had both held that under these circumstances the 
sentence of divorce, not being impeached for any species 
of collusion or fraud, was the sentence of a Court of 
competent jurisdiction, not only effectual within that 
jurisdiction, but entitled to recognition in the Courts 
of England also. 
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The wife before marriage had been a domiciled 
Englishwoman. 

(§ 1 14.) The Lord Chancellor proceeded as follows to 
enunciate the principles which governed the case in the 
absence of express legislation bearing upon the point 
pr any positive prohibition : 

' Let it be granted (and I think it is well settled) that 
the general rule, internationally "recognized, as to the 
constitution of marriage is, that when there is no personal 
incapacity attaching upon ^either party, or upon the 
particular party who is to be regarded by the law to 
which he is personally subject, that is, the law of his own 
country, then marriage is held to be constituted every- 
where if it is well # constituted secundum legem loci con- 
tractus. But that merely ^determines what in all these 
cases is the point you start from. When a marriage 
has been duly solemnized according to the law of the 
place of solemnization, the parties become husband and 
wife. But when they become husband and wife, what is 
the character which the wife assumes ? She becomes the 
wife of the foreign husband in a case where the hus- 
band is a foreigner in the country in which the marriage 
is contracted. She no longer retains any other domicil 
than his, which she acquires. The marriage is con- 
tracted with a view to that matrimonial domicil which 
results from her placing herself by contract in the rela- 
tion of wife to the husband whom she marries, knowing 
him to be a foreigner, domiciled and contemplating 
permanent and settled residence abroad. Therefore it 
must be within the meaning of such a contract, if we are 
to inquire into it, that she is to become subject to her 
husband's law, subject to it in respect of the conse- 
quences depending upon the law of the husband's 
domicil. That would appear to be so on principle; 

l 2 
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and that principle followed out would certainly apply in 
a case like this, where the domicil into which she has 
married has never undergone a change, where there 
has been no divergence of cohabitation or residence, 
and where the crime was committed in the country both 
of the domicil and of the forum. It would appear, there; 
fore, that if this question is to depend on any principle at 
all, it must be upon the principle of recognizing the law 
of the forum and matrimonial domicil, when, as in this 
case, they both concur/ t 

(§ 115.) The jurisdiction of the Court of Admiralty in 
England was derived from the Lord High Admiral and 
not from the King, in re Langford 9 Law Rep. 14 P. D. 
34 (1888), and it appears from the statute, 13 Ric. II. c. 5, 
to have been exercised by him according to settled usage 
in the time of Edward III, after which period he en- 
croached upon the jurisdiction in prejudice of thQ King 
and Common Law of the realm and to the great injury 
of divers franchises, it was accordingly enacted that the 
Admirals and their deputies should not meddle from 
henceforth with anything done within the realm, but 
only such things done upon the sea. 

(§ 116.) The powers and jurisdiction of the Court of 
Admiralty are now regulated by Acts of Parliament, and 
extends to wages, pilotage, bottomry, damage by colli- 
sion, ownership of vessels, salvage, prize, and booty of 
war, whether taken by ships of war or by merchant 
vessels attacked by the enemy, and piracy. With 
regard to prize the Court acts under a commission 
from the Sovereign, to whom all prize and booty 
belongs ; it is customary for the Crown on a declara- 
tion of war to issue a proclamation, bestowing the 
proceeds of maritime captures upon the takers, and at 
the same time to issue a commission requiring the Lords 
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of the Admiralty to take cognizance of and judicially 
proceed in matters of prize, and to hear and determine 
the same according to the course of the Admiralty and 
the law of nations. Some permanent provisions on 
this subject have been made by the Naval Prize Act, 
1864. Booty also belongs to the Crown, and when 
taken by the troops is dealt with by the Admiralty 
under 3 & 4 Vict. c. 65, sec. 22. See the case of the 
Banda and Kirwee Booty, 35 L. J. N. S. (Adm.) 17 
(1866), at p. 46. • 

(§ 117.) The High Courts in India have jurisdiction in 
Admiralty cases under their charters, and in matters of 
prize ; see 30 & 40 Geo. III. c. 79, sees. 2, 25. 

The Vice-Admjralty Courts were constituted, and 
Vice-Admirals and their # officers appointed by the 
Admiralty in England. They have now all been 
abolished by statute, under the Colonial Courts of 
Admiralty Act, 1890, 53 & 54 Vict. c. 27. By sec. 2, 
Every Court of law in a British 1 possession, which is 
for the time being declared? in pursuance of this Act, 
to be a Court of Admiralty; or which, if no such 
declaration is in force in the possession, has therein 
original 2 unlimited civil jurisdiction, shall be a Court 
of Admiralty, with the jurisdiction in this Act men- 
tioned, and may for the purpose of that jurisdiction 



1 Not the Channel Islands, and Her Majesty may by Order 
in Council declare that the Admiralty jurisdiction conferred 
by this Act shall not be or shall only be partially vested in 
any Court in a British possession which has not a repre- 
sentative legislature, sec. 11. 

* 'Unlimited civil jurisdiction* means civil jurisdiction 
unlimited as to the value of the subject matter at issue, or 
as to the amount that may be claimed or recovered, sec. 15. 
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exercise all the powers which it possesses for the 
purpose of its other civil jurisdiction, and such Court 
in reference to the jurisdiction conferred by this Act 
is in this Act referred to as a Colonial Court of 
Admiralty. Where in a British possession the Governor 
is the sole judicial authority, the expression 'court 
of law ' for the purposes of this section includes such 
Governor. 

(2) The jurisdiction of a Colonial Court of Admiralty 
shall, subject to the provisions of this Act, be over 
the like places, persons, matters, and things, as the 
Admiralty Jurisdiction of the High Court in England, 
whether existing by virtue of any ^Jatute or otherwise, 
and the Colonial Court of Admiralty may exercise such 
jurisdiction in like manner and to as full extent as the 
High Court in England, and shall have the same regard 
as that Court to international law antf the comity of 
nations. 

(3) Subject to the provisions of this Act any enact- 
ment referring to a Vice-Admiralty Court, which is 
contained in an Act of the Imperial Parliament or in 
a Colonial law 1 , shall apply to a Colonial Court of 
Admiralty, and be read as if the expression ' Colonial 
Court of Admiralty ' were therein substituted for ' Vice- 
Admiralty Court ' or for other expressions respectively 
referring to such Vice-Admiralty Courts or the judge 
thereof, and the Colonial Court of Admiralty shall have 
jurisdiction accordingly. 



1 ' Colonial law ' means any Act, ordinance, or other law 
having the force of legislative enactment in a British posses- 
sion and made by any authority, other than the Imperial 
Parliament or Her Majesty in Council, competent to make 
laws for such possession, sec. 15. 



BY JUDGEMENT. 151 

Provided as follows : 

(a) Any enactment in an Act of the Imperial Parlia- 
ment referring to the Admiralty jurisdiction of the High 
Court in England, when applied to a Colonial Court of 
Admiralty in a British possession, shall be read as if the 
name of that possession were therein substituted for 
England and Wales ; and 

(b) A Colonial Court of Admiralty shall have under 
the Naval Prize Act \ 1864, and under the Slave Trade 
Act 2 , 1873, and any enactment relating to prize or the 
slave trade, the jurisdiction thereby conferred on 
a Vice-Admiralty Court and not the jurisdiction thereby 
conferred exclusively on the High Court of Admiralty 
or the High CourJ of Justice ; but, unless for the time 
being duly authorized, shall not by virtue of this Act 

• exercise any jurisdiction under the Naval Prize Act, 
1864, or otherwise in relation to prize ; and 

(c) A Colonial Court of Admiralty shall not have 



1 27 & 28 Vict. c. 23, repeals prior enactments relating to 
Naval Prize of war and matters connected therewith, or with 
the discipline or management of the Navy. 

27 & 28 Vict. c. 24, provides for the appointment, duties, 
and remuneration of agents for ships of war, for the distri- 
bution of salvage, bounty, prize and other money among the 
officers and crews thereof. It lays down in sections 13-18 
inclusive, rules for the distribution of salvage, bounty, prize 
and other money, and by sec. 22 gives the High Court of 
Admiralty exclusive jurisdiction to hear and determine ques- 
tions arising concerning such distribution. 

2 36 & 37 Vict. c. 59. An Act for regulating and extending 
the jurisdiction, in matters connected with the slave trade, of 
the Vice- Admiralty Court at Aden, and of Her Majesty's 
Consuls under treaties with the sovereigns of Zanzibar, 
Muscat, and Madagascar, and under future treaties. 
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jurisdiction under this Act to try or punish a person for 
an offence which according to the law of England is 
punishable on indictment ; and 

(d) A Colonial Court of Admiralty shall not have any 
greater jurisdiction in relation to the laws and regula- 
tions relating to Her Majesty's navy at sea, or under 
any Act providing for the discipline of Her Majesty's 
navy, than may be from time to time conferred on such 
Court by Order in Council. 

(4) Where a Court in a .British possession exercises 
in respect of matters arising outside the body of 
a county or other like part of a British possession any 
jurisdiction exercisable under this ^Vct, that jurisdiction 
shall be deemed to be exercised under this Act and not 
otherwise. 

Sec. 3. The legislature of a British possession may 
by any Colonial law 

(a) Declare any Court of unlimited civil jurisdiction, 
whether original or appellate, in that possession to be 
a Colonial Court of Admiralty ; and provide for the 
exercise by such Court of its jurisdiction under this 
Act, and limit territorially or otherwise the extent of 
such jurisdiction ; and 

(c) Confer upon any inferior or subordinate Court in 
that possession such partial or limited Admiralty juris- 
diction under such regulations and with such appeal 
(if any) as may seem fit : 

Provided that any such colonial law shall not confer 
any jurisdiction which is not conferred by this Act upon 
a Colonial Court of Admiralty. 

Sec. 5. Subject to rules 1 of Court under this Act, 



1 Rules of Court for regulating the procedure and prac- 
tice (including fees and costs) in a Court in a British posses- 
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judgements * of a Court in a British possession given or 
made in the exercise of the jurisdiction conferred on it 
by this Act, shall be subject to the like local 2 appeal, if 
any, as judgements of the Court in the exercise of its 
ordinary civif jurisdiction, and the Court having 
Qognizances of such appeal shall for the purpose thereof 
possess all the jurisdiction by this Act conferred upon 
a Colonial Court of Admiralty. 

Sec. 6. (1) The appeal from a judgement of any 
Court in a British possession in the exercise of the 
jurisdiction conferred by this Act, either where there is 
as of right no local appeal or after a decision on local 
appeal, lies to Her Majesty the Queen in Council. 



sion, in the exercise of the jifrisdidtion conferred by this Act, 
whether original or appellate, may, under sec. 7, be made 
by the same authority as such rules are made touching the 
practice of the Court in the exercise of its ordinary civil 
jurisdiction. 

But, save as provided in tke Act, not touching matters 
relating to the slave trade. 

And they are to be subject to the approval of Her Majesty 
in Council, who may revoke, vary, or add to them. 

In India, the rules in force at the commencement of 
the Act regulating the respective Vice-Admiralty Courts or 
Courts of Admiralty in India, &c, shall, so far as applicable, 
have effect in the Colonial Court or Courts of Admiralty and 
in any Vice-Admiralty Court established there, and may be 
revoked and altered — and so far as they do not extend the 
rules of Court for the exercise of its ordinary Civil juris- 
diction shall apply. 

1 'Judgement' includes a decree, order and sentence, 
sec. 15. 

2 'Appeal* means any appeal, rehearing, or review; and 
the expression ' local appeal ' means an appeal to any Court 
inferior to Her Majesty in Council, sec. 15. 
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(2) Save as may be otherwise specially allowed in 
a particular case by Her Majesty the Queen in Council, 
an appeal under this Act shall not be allowed — 

(a) from any judgement not having the effect of 
a definitive judgement unless the Court "appealed from 
has given leave for such appeal, nor . # 

(b) from any judgement unless the petition of appeal 
has been lodged within the time prescribed by rules, or 
if no time is prescribed within six months from the date 
of the judgement appealed against, or if leave to appeal 
has been given them from the date of such leave. 

(3) For the purpose of appeals under this Act, Her 
Majesty the Queen in Council anfl the Judicial Com- 
mittee of the Privy Council shall, subject to rules 
under this section, have all # such powers for making 
and enforcing judgements, whether interlocutory or 
final, for punishing contempts, for requiring the pay- 
ment of money into Court, or for any other purpose, as 
may be necessary, or as were possessed by the High 
Court of Delegates before Ihe passing of the Act trans- 
ferring the powers of such Court to Her Majesty in 
Council, or as- are for the time being possessed by the 
High Court in England or by the Court appealed from 
in relation to the like matters as those forming the 
subject of appeals under this Act. 

(4) All Orders of the Queen in Council or the Judicial 
Committee of the Privy Council for the purposes afore- 
said or otherwise in relation to appeals under this Act 
shall have full effect throughout Her Majesty's 
dominions, and in all places where Her Majesty has 
jurisdiction. 

(3) This section shall be in addition to and not in 
derogation of the authority of Her Majesty in Council 
or the Judicial Committee of the Privy Council arising 
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otherwise than under this Act, and all enactments 
relating to appeals to Her Majesty in Council or to the 
powers of Her Majesty in Council or the Judicial Com- 
mittee of the Privy Council in relation to those appeals, 
whether for making rules and orders or otherwise, 
shall extend, save as otherwise directed by Her Majesty 
in Council, to appeals to Her Majesty in Council under 
this Act. 

By sec. 8 the droits of Admiralty and droits or for- 
feitures of the Crown in any British possession, when 
condemned by a Court of a British possession in the 
exercise of jurisdiction conferred by this Act, shall be 
accounted for as therf in provided. 

Sec. 9. It shaH be lawftil for Her Majesty, by 
Commission under the Gfeat Seal, to empower the 
Admiralty to establish in a British possession any 
Vice-Admiralty Court or Courts. 

(2) Upon the establishment of a Vice-Admiralty Court 
in a British possession, the Admiralty, by writing under 
their hands and the §eal of the office of the Admiralty, 
in such form as the Admiralty direct, may appoint 
a judge, registrar, marshal, and other officers of the 
Court, and may cancel any such appointment ; and in 
addition to any other jurisdiction of such Court, may 
(subject to the limits imposed by this Act or by the said 
Commission from Her Majesty) vest in such Court the 
whole or any part of the jurisdiction by or by virtue of 
this Act conferred upon any Courts of that British pos- 
session, and may vary or revoke such vesting, and while 
such vesting is in force the power of such last-mentioned 
Court to exercise the jurisdiction so vested shall be 
suspended. 

Provided that — 

(a) Nothing in this section shall authorize a Vice- 
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Admiralty Court, so established in India or in any 
British possession having a representative legislature, 
to exercise any jurisdiction, except for some purpose 
relating to prize, to Her Majesty's navy, to the slave 
trade, to matters dealt with by the Foreign Enlistment 
Act 1 , 1870, or the Pacific Islanders Protection Actsr 2 , 
1872 and 1875, or to matters in which questions arise 
relating to treaties or conventions with foreign coun- 
tries, or to international law; and 

(b) In the event of a vacancy in the office of judge, 
registrar, marshal, or other office of the Vice-Admiralty 
Court in a British possession, the Governor of that pos- 
session may appoint a fit person to fill the vacancy until 
an appointment to the offiee is made«by the Admiralty. 

(3) The provisions of this Act with respect to appeals 
to Her Majesty in Council from Courts in British pos- 
sessions in the exercise of the jurisdiction conferred by 
this Act shall apply to appeals from Vice-Admiralty 
Courts, but the rules and orders in relation to appeals 
from Vice-Admiralty Courts may differ from the rules 
made in relation to appeals from the said Courts in 
British possessions. 

(4) If Her Majesty by Commission under the Great 
Seal so directs, the Admiralty shall, by writing under 
their hands and the seal of the office of the Admiralty, 



1 33 & 34 Vict. c. 90. An Act to regulate the conduct of 
Her Majesty's subjects during the existence of hostilities 
between foreign states with which Her Majesty is at peace. 
See sections 14 et seq. 

2 35 & 36 Vict. c. 19. An Act for the prevention and 
punishment of criminal outrages upon natives of the islands 
in the Pacific Ocean, and 38 & 39 Vict. c. 51, amending 
the Act. 
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abolish a Vice-Admiralty Court established in any 
British possession under this section, and upon such 
abolition the jurisdiction of any Colonial Court of 
Admiralty in that possession which was previously 
suspended shall be revived. 

By sec. 10 power is given for the appointment of 
a Vice-Admiral in any British possession, and if none 
is appointed the Governor is ex officio Vice-Admiral. 

Sec. 12. It shall be lawful for Her Majesty the Queen 
in Council by Order to direct # that this Act shall, subject 
to the conditions, exceptions, and qualifications (if any) 
contained in the Order, apply to any Court established 
by Her Majesty for the exercise of jurisdiction in any 
place out of Her Majesty's dominions, which is named 
in the Order, as if "that Court were a Colonial Court of 
Admiralty, and to provide for carrying into effect such 
application. 

By sec. 13 rules can be made for procedure in slave 
trade matters. 

By sec. 14 Orders in Council are provided for. 

By sec. 15 certain expressions in the Act are interpreted. 

By sec. 16 the Act came into force in every British 
possession on July 1, 1891, without exception. 

Sec. 16 (sub-sec. 4). At any time after the passing of 
this Act any Colonial law may be passed, and any Vice- 
Admiralty Court may be established and jurisdiction 
vested in such Court, but any such law, establishment, 
or vesting shall not come into effect until the com- 
mencement of this Act. 

Sec. 17. On the commencement of this Act in any 
British possession, but subject to the provisions of this 
Act, every Vice- Admiralty Court in that possession shall 
be abolished ; subject to provisions for appeals against 
their judgements, for the continuation of pending pro- 
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ceedings, for compensation to judges and other officers 
of existing Courts, for the delivery of records to the 
Colonial Court of Admiralty, &c. ; and it is provided that 
the commission to act as Advocate in any Court so 
abolished, shall be of the same avail in any Court 
exercising jurisdiction under this Act. # 

(§ 118.) The use of the word ' Insolvency* alone, and 
not ' Insolvency and Bankruptcy,' in the 41st section of 
the Indian Evidence Act would seem to indicate that the 
judgements there referred to are the judgements of the 
domestic tribunals of British India, of the High Courts 
under their charters acting under 11 & 12 Vict. c. 21, of 
the Recorder of Rangoon, undey Act XVII of 1875, 
sec. 66, of the Chief Coufit of the Punjab, under Act IV 
of 1872, sees. 22-33, or °f aU District Courts under the 
20th chapter of the Code of Civil Procedure. • 

But the principle of an equable distribution of the 
property of the Insolvent or Bankrupt person, according 
to the law of his domicil (see Story, sees. 403-410) 
upon which such judgements are held conclusive, is 
recognized in the case of both Insolvency and Bank- 
ruptcy, in re Blithtnan, Law Rep. 2 Eq. 23 (1866), in re 
Davidson's Settlements, ib. 15 Eq. 383 (1873), as we ^ as 
in India by this enactment, but in America the prepon- 
derating authority seems to be the other way, the Courts 
holding to the principle that every country has the right 
to prefer certain creditors by a positive law. 
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